
MEMO on CONSULTATIONS re: the PUBLIC REVIEW of the 
COMMONWEALTH ENVIRONMENTAL IMPACT ASSESSMENT PROCESS 

TO: Nature Conservation Council of NSW Executive, and 
Peak Conservation Organisations group 
cc:Mr James JohnsonEnvironmental Defenders Office 

Sid Walker and I attended meetings in Canberra on 24 & 25 July 95 with 
• 	Barry Carbon Director General, Environmental Protection Agency; 
• 	Mark O'Neill, environment adviser to the Prime Minister; 
to ascertain the attitude & readiness of Commonwealth officials and the political 
interest in completing the EIA process review before the Federal election. 
The following records the major points which came out of those meetings. 

Meeting withEnvironmental Protection Agency 
The EPA is ready to proceed to a new Bill and is could undertake this next stage 
before the end of 95. Carbon is unhappy with the current ETA process and its 
operation and wants to see this substanially improved. He quickly reviewed our 9 
point Summary saying he agreed with all our points in general and is comfortable 
with many of our detailed recommendations. There is a potential for significant 
opposition to such reforms from other Commonwealth agencies. 

Carbon said he thought that in addition to 'Commonwealth matters', Federal ETA 
ought to cover projects in States where there was not adequate ETA legislation.Of 
particular concern to the EPA, however, is the issue of how to 'set the net' so that 
the Commonwealth would not have to undertake an ETA for a very large number of 
projects (EPA says they could only undertake 20 to 30 quality ETA's each year at 
current funding levels). 

Carbon supported the recognition of ETA reform as a major national issue which 
could be seen as of a similar significance as the Native Title Bill, in that national 
issues were involved, a long standing policy issue was being addressed, a range of 
community & industry interests were affected, and there was an essential need for 
'certainty' in process and consistent outcomes. He agreed that urgent consultations 
like those in the Native Title Bill's preparation could be a useful mechanism for 
finalising a new ETA Bill, and said that he has had experience in such consultations 
in introducing a new State-based EIA process in Western Australia. 

Carbon said he intends to table EPA's position paper on ETA reform at the next 
meeting of the EPA advisory body, to be held on Friday 28th July. 
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Meeting with the Prime Minister's environment adviser 
Mark O'Neill was unable to make a firm statement of the Keating Governments 
willingness to complete the review of the E1'(IF)Act, because he had not seen the 
EPA briefing paper on the EIA. He is scheduled to meet with EPA on this 'next 
week'. O'Neill did indicate that he appreciated the significance of a united 
environment movement position as brokered by James Johnson from EDO through 
the co-ordinated submission process. 

O'Neill said that the Government was at the stage that they did not want to 
introduce politically contraversial legislation into the Parliament and have political 
grandstanding in the Senate. I le thought that Native Title-style consultations were 
a possibility if they could produce a Bill that was acceptable to the Government and 
the Senate. He is of the view that the environment movement could play a crucial 
role in seeking the involvement and co-operation of the Australian Democrats and 
the Greens WA in such consultations to ensure that a good Bill is devised and 
passed in the Senate. 

Conclusions 
The EPA is ready willing and able to deliver the final stages of the EIA review in a 
new impact assessment Bill. The PM's office can see, at the 'big picture' level, the 
electoral appeal of 'getting it right' on a major issue which touches on such flash 
points as woodchipping, the '3rd' runway, coastal development, mining, nuclear 
facilities, chemical manufacture etc. 

Consultations with Senators is now the main focus. If the environment movement 
can achieve the co-operation of the Australian Democrats' and The Greens WA 
Senators, to participate in a consultation process to seek a consensus for a Bill which 
could pass unimpeded through the Senate, we could achieve new landmark 
Commonwealth environmental law which delivers effective reform of the ETA 
process BEFORE the next election. A real, and quite special, political opportunity is 
now available, but for a limited time only! 

The exact nature and timing of the suggested 'urgent consultations' needs refining. 
It is apparent that the PCOs need to appoint a national liaison group to participate 
if the consultations move into a new and urgent phase: consultations on a draft Bill. 
The NCC intends to raise this as an immediate consideration at the PCOs next 
meeting. Possible participants in such a group are detailed below. 
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Caution is needed in disclosing the environment movements agenda and planned 
action on this issue to any State Government MFs or bureaucrats or, and especially, 
other Commonwealth agencies, to limit the chances of the urgent completion of the 
ETA review being frustrated through delay. 

Next Steps 
I refer to my earlier paper, 'Elements of a Suggested Strategy for achieving Major 
Progress in the Public Review of the Commonwealth Environmental Impact 
Assessment process'. 

Review the Suggested Strategy 
Following the recent meetings reported above, a number of the elements contained 
in the Suggested Strategy have been progressed and several of the unknowns have 
been quantified. Some key research done, the Suggested Strategy can now be 
updated and new priorities for action identified. 

• Implement the Suggested Strategy's proposed actions in the Educating 'green 
groups' section; 

• Given the EPAs readiness and the possible key involvement of the PM s office, it 
may be imprudent at this time to too widely publicise the potential for achieving 
a new ETA Act in the next 6 months, attracting avoidable opposition. Hence 
many of the actions proposed in the Suggested Strategy's section 'Publicly 
highlighting the issues' should be deferred until the PMs office and the 
Environment Minister indicate their interests and roles; 

• Since a distinct possibility for action on ETA reform by the Keating Government 
exists many of the proposed actions in the 'Creating the political climate for 
Federal Government action' section of the Suggested Strategy may be irrelevant 
or counter-productive; 

• intelligent advice coming from the PMs office (and the ALP Federal election 
committee?) has already recognised the political and electoral opportunities 
offerred by effective reform of the EIA process BEFORE the election. Hence the 
Suggested Stragtegy section 'Using the opportunities the pending Federal 
Election presents...' may become redundant except for the proposals for liaison 
with Senators and the appointment of a team to consider any draft Bill. 
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Consolidating environment movement's position 

• seek support for national liaison group to participate in urgent consultations and 
negotiate on a draft EIA Bill (Suggested nominees: James Johnson (EDO), 
Michael Lynch (TCT), Corkill (NCC) an ACF nominee plus?? 

• draft a budget for a national environment movement EIA liaison group's 
advocacy for, and participation in, consultations on a draft new EIA Bill; 

• 

Firming up Commonwealth interest 

• feedback to Barry Carbon following meeting with PMs office; 
• pursue meeting a.s.a.p. with Senator John Faulkner, Min for the Environment; 
• seek views of Mark O'Neill following his briefing from EPA 'next week' & 

update him on any progress in appointing a national environment movement 
EIA liaison group or discussions with Senators; 

Senate Liaison 

Provide briefing to, and explore interests in co-operative consultations, with 
• Ben Oquist, new staffer @ The Greens WA Senators' office; 
• Susan Brown, staffer @ Australian Democrats' office; 
•: Devereux, Independent Senator for Tasmania. 

JR Corkill 25July  1995 



9 Point Summary 
of Commonwealth EIA Review 

Issues of Concern to Australian environment groups 

We want credible, effective, outcome oriented Commonwealth EtA laws which deliver in 

the public interest: 

objectives and ESD principles for Commonwealth EtA written into law via a new Act; 

clear 'triggers' for Commonwealth involvement in EIA, & Government to USE them; 

where discretion is exercised, decisions on 'whether a proposal is assessed' must be 
made via resourced public participation, not secret deals; 

decisions on 'what' is assessed & 'how' to involve the public via EtA 'scoping processes'; 

comprehensive, accurate, quantified information in professional, unbiased EtA 
documents on pain of penalty; 

increased public access to all relevant information and all levels of decision making 

effective legal powers for CEPA & Environment Minister, unfettered by politics; 

environmental monitoring plus 'environmental audits' to review impacts and 
effectiveness of mitigation measures and ensure compliance; 

the EIA process must be transparent & accountable with a capacity for 3rd party civil 
enforcement rights, including Commonwealth legal aid. 



SUMMARY of the 
SUBMISSION on behalf of the PEAK CONSERVATION ORGANISATIONS 

to the PUBLIC REVIEW of the 
COMMONWEALTH ENVIRONMENTAL IMPACLASSESSMENT PRQCFSS 

Prepared for the Nature Conservation Council of N.S. W. - July 1995 

Preface 
This summary is an urgent briefing oft/ic status of reform oft/ic Commonwealth 
enviro,,mnent protection & impact assessment lazvs and the preferred posit -ion of the 
mainstream environment groups, known as the Peak Conseivation Groups (PCOs) 
The present situation is concerning since there is: little appreciation by the Australian 
environment movement of the importance of the many legal issues involved; and yen, 
limited pressure (if ani) being applied to the federal Labor Government to deliz'er high 
quality changes to Commonzoeaith lazy, in hue with the public interest. 
Woodclup hicences, Sydney's 3rd runway & mining in time NT are onI 3 examples oft/li? 
environmental disasters approved under Commonwealth 'environment protection' law - 
highlighting the urgent need for a public campaign for a major rethink & overhaul 

Note: In this Summary the following abbreviations are used: CEPA =Commonwealth Environmental Protection 
Agency; HA =environmental impact assessment; FIA documents = either, an Environmental Impacts Statement 
(ELS) a Public Environmental Review (PER) or a Report from a Public Inquiry; ESD = ecologically sustainable 
development; PCOs =Peak Conservation Organisations; 

Introduction - Background to the Review 
• Oct 93, the Commonwealth announced a review of its environmental impact 

assessment processes. 
• Feb 94, the initial discussion paper, 'Setting the Direction' was released; 
• Dec 94, the main discussion paper was distributed and funding was provided to assist 

the preparation of a co-ordinated submission; 
• April 95 EDO completes major joint submission for the Peak Conservation Groups. 

1. Objectives cited by the Commonwealth for its review, supported by the PCOs are: 
• providing better protection for the Australian environment; 
• better public participation in environmental decision making; 
• maximising the effectiveness and efficiency of the Commonwealth EJA process; 
• ensuring EtA promotes ecologically sustainable development; 
• co-operation with state and territory governments and their processes to achieve a 

national approach to EIA.; 

The adopted principles provided that Commonwealth EtA process should: provide real 
opportunities for public participation; be open and transparent; provide certainty to all 
participants; provide accountable decision making; be administered with integrity and 
professionalism; provide cost effective processes and outcomes; be flexible enough to 
deal effectively and efficiently with all proposals; ensuring practical outcome for 
effective environmental protection. 

The International Context is described with reference to the: 
• World Commission on Environment and Development, 'Our Common Future'; 
• World Experts Group on environmental law set up by the Brundtland Commission; 
• Rio Declaration at the UN Conference on Environment and Development, June 92; 



Commonwealth EIA since 1974 
The PCOs reject as 'nonsense' the discussion paper's assertion that "the current assessment 
process has generally worked well". The PCO submission documents the extent and depth 
of criticism of Commonwealth EtA by community, industry and government, unlike the 
discussion paper which fails to even recognise the range of the legitimate criticisms. 
Key failings of the current system of EtA are cited as: 
• not limiting the extent of discretion via minimum standards; 
• Administrative Procedures are vague and non binding; 
• fast-tracking of major proposals; 
• absence of any minimum timeframes or standards for assessment; 
• tailoring decision making to suit the timetable of developers; 

The Objective of EIA 
At present the emphasis of Commonwealth EIA is process orientated - ensuring decisions 

are taken following examination of impacts; rather than outcome orientated, where 
ensuring the result is the best achievable. 

The PCOs support Commonwealth proposal that the objective of EtA should be protection 
of the environment via the application of ESD principles, with the addition of two 
further matters: 

• the principles of ESD need to be spelt out, and examples of legislation which adopts 
these principles are cited; 

• there should be an legally binding obligation to achieve the objective of the new Act. 

Commonwealth Jurisdiction - The Power to Assess 
The Commonwealth's jurisdiction, as currently defined, does not give the Commonwealth 

a role in matters of national or international significance. 
The Inter Governmental Agreement on the Environment (IGAE) attempted to define 

jurisdictions for environmental impact assessment but the IGAE has not succeeded. 
The Commonwealth proposes to either make administrative arrangements with the State 

& Territory governments or to amend the EIA legislation to allow it to assess matters of 
national or international significance. 

The World Commission on Environment & Development's report 'Our Common Future' 
stressed the need for public participation in decisions affecting the environment. It cited 
the need for: decentralising management of resources upon which local communities 
depend; giving communities an effective say over use of these resources; promoting 
citizen initiatives; empowering peoples organisations; & strengthening local democracy 

The PCOs support these needs and recognise the importance of national & international 
significance being taken into account. They assert that local interests, while crucial, 
should not be the determining factor in decisions. 

PCOs support the involvement of the Commonwealth in assessing matters of national or 
international significance. They reject the use of administrative arrangements cannot 
achieve effective Commonwealth involvement in EtA because: 

• some states provide poor public participation processes; 
• the process is uncertain despite the IGAE; 
Legislation which changes the jurisdiction of Commonwealth EtA: 
• must not remove rights which people currently enjoy; 
• must have uniform application throughout Australia. 
The Commonwealth has a responsibility to ensure that social and environmental impacts 

are mitigated as part of ensuring ESD. The changes required must be reasonably 
prescriptive in order to create certainty of process between levels of government. 
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Accreditation of State EtA Processes 
There are real problems & dangers if the Commonwealth accredits State EtA processes. 
• The Commonwealth loses the power to impose its own conditions to protect the 

environment, require monitoring and/or to enforce conditions. 
• If a State government fails to meet its responsibil i ties, the Commonwealth cannot fulfil 

its role; 
• Many States have less opportunities for "public participation" because there is no state 

Freedom of Information Act or an Act enabling the requesting of reasons for decisions 
or judicial review of administrative decisions such as the Commonwealth AD(JR) Act. 

Mining at MacArthur River (Northern Territory) is a worst case example because: 
• the development was 'fast tracked" with Commonwealth approval; 
• there was insufficient information made publicly available; 
• there was a paucity of information about the marine environment & potential impacts 
• no proper assessment was made of the social impacts on Aboriginal people; 
• key documents, parts of the environmental management plan, were withheld; 
• baseline data and information were only released at the conclusion on the process. 
Many of these shortcoming occur in other EIA documents. 
The PCOs do not support Commonwealth accreditation of state ELA processes as proposed. 

4. The Trigger for Assessment 
The current system allows enormous discretion on whether a development undergoes an 

EIA, producing considerable uncertainty. This discretion has been seriously abused. 
Despite a 1979 House of Reps report on EIA, the Commonwealth Treasury and the 

Department of Primary Industry have not entered into a Memo of Understanding on 
what matters likely to be generated by those departments qualify for EIA. DOPIE has 
repeatedly shown its inability to appreciate matters of environmental significance. 

At present, the "Action Minister" makes the 'threshold decision' on whether an activity's 
impact will be significant and require EIA, yet the various Action Ministers: 

• do not have expertise in the area of impact assessment; 
• with economic or resource portfolios, have no interest in environmental impact; 
• have a 'conflict of interest' due to their commitment to rapid approval and action; 
• have been shown to seek, where-ever possible, to avoid the need for EIA. 
The NSW legislative model, comprising a list of 'designated developments' and the 

general requirement to assess under Part IV, is discussed. 

The Commonwealth proposes to continue to allow significant discretion without 
transparency or accountability, perpetuating the worst problems of the current system. 

The PCOs support a list of designated developments being prepared which indicates the 
'types and 'locations' of developments which will require impact assessment. It's crucial 
any list of 'designated developments' be prepared with extensive public participation. 

The PCOs consider that if a list is adopted, activities which fall within the list, must be the 
subject of environmental impact assessment, automatically and without the operation 
of a further discretion which could permit exemptions. 

The PCOs also believe it is essential that the Environment Minister have a discretionary 
power to designate projects as requiring E1A, even though they may not be on the list of 
designated developments. The new Act ought to provide guidance to assist in 
determining the level of significant impact. 



5. Notice of Intention & Public Information at the Screening stage 
The existing scheme is unsatisfactory because: 
• the Action Minister decides whether a proposal should be assessed; 
• no public notice is provided of the proposal or the pending decisions on its assessment; 
• no formal time limits apply to decisions on the level of EIA, its process or contents; 
• there is no public input or participation. 
The Commonwealth proposes changes which will allow: 
• for a Notice of Intention to be issued; 
• a limit of 20 days on consideration of whether assessment is required; 
• more secret decisions on whether or not assessment is required. 

The PCOs support the idea of a Notice of Intention and believe that the Notice should 
contain certain information which includes: 
• advice of the companies financial and technical capabilities; 
• description of the existing environment; 
• the location of the proposal; 
• the precise nature of the proposal; 
• the impacts of the proposal; 
• the alternatives available which could the proposals objectives; 
• the impacts on Commonwealth or State listed endangered species. 

The PCOs recommend that, where a proposal falls within a category of development which 
requires assessment but no Notice of Intention has been provided, any person should 
be able to refer the proposal to CEPA for investigation and action by CE PA. 

If CEPA rejects the PCOs call for automatic assessment & continues to exercise a discretion 
on whether a proposal undergoes EtA, the PCOs assert that CEPA should: 

• advertise a Notice of Intention locally and nationally; 
• call for public submissions to address the following: 

• likely impacts on the environment; 
• whether assessment should take place; 
• the level of assessment - either EIS or Public Environmental Review (PER) 
• what further information is required before a decision as to impact can be made; 

• allow a minimum of 28 days for submissions to be received; 
• take into account any submissions received; 
• make a final decision within 40 days of receiving a Notice on the above issues. 

The PCOs insist that some proposals must proceed to immediate assessment without any 
consideration of exemption by way of the exercise of CEPA discretion: especially nuclear 
facilities, armaments depots, developments over $x million. 

The PCOs agree that some proposals should not proceed because their impacts are 
unacceptable. They recommend that "unacceptability criteria" must be developed and 
made publicly available, rather than have CEPA exercise a discretionary power in secret. 
No Notice of Intention should be entertained by CEPA for projects which meet these 
"unacceptability criteria". 



Public Scoping 
At present, there is no public participation into the scoping of EIA documents. 
The Commonwealth proposes to: 
• introduce public scoping for all proposals likely to result in significant impact; 
• waive the public scoping process in limited cases to "avoid duplication"; 
• identify stakeholders with an interest in the assessment of the project; 
• identify issues which need to be covered by the assessment; 
• negotiate time schedules for the assessment process; 
• develop acceptability criteria for proposals; 
• determine the level of assessment to be undertaken (EIS, PER or Public Inquiry); 
• develop "screening criteria" for proposals with culminative impacts needing 

assessment; 
The Commonwealth does not intend to undertake comprehensive assessments of either 

social or health impacts, only as those impacts which arise from biophysical change. 

The PCOs support 
• the development of "acceptability criteria" via public processes, not Ministerial 

Councils or government agencies; 
• assessment via a Notice of Intention only if the Notice includes all relevant 

information as described above. 
• a rethink of the current scheme where proponents prepare responses to public 

submissions; 
• the adoption of time schedules and recommends that the purposes for which that 

negotiated time schedule can be changed must be agreed and specified as part of the 
time schedule negotiations. No 'ad hoc' changes should be later made to the schedule; 

• the incorporation of a standard list of issues to be considered in a scoping process into 
appropriate Regulations made under the new Act and should also include; 
• principles to guide the preparation of EIA documents, mci the principles of ESD; 
• intergenerational factors to be considered in social impact assessment; 
• economic analyses of proposals which evaluate the real costs of environmental 
degradation and resources loss; 
• citation of specific goals to be achieved by the development; 
• consideration of alternatives to achieve the stated goals; 
• the relevant time periods for which development approvals apply; and 
• the provision of information on the proponents financial ability to implement the 
proposal and effectively mitigate impacts. 

Preparation of EIA documents 
There is tremendous community cynicism with the current method of preparing EIA 

documents because: 
• they are produced by the proponents and their consultants; 
• they are not seen to be impartial; 
• they are often affected by the commercial 'consultant / client' relationship; 
• proponents selectively quote from and misrepresent written consultant reports. 
The Commonwealth intends to leave document preparation with the proponent because 

this is claimed to be consistent with the "polluter pays" principle. 



CEPA proposes, and the PCOs support, improving EtA documents' standards by requiring: 
• better referencing and sourcing of data; 
• detailing the expertise and qualifications of experts engaged; 
• the publication of the EIA documents; 
• the quantification of predicted impacts in table form to enable post-EIA monitoring; 
• the development of guidelines on the adequacy of EtA documents, through the public 

scoping processes; 
• that all obligations for the EIA documents' production have been met by the proponent 

before the documents are released for public comment. 

The PCOs are concerned about proponents preparing EtA documents and recommend a 
major review of the current process of to develop procedures which are truly accurate 
and independent of proponent bias and conflicts of interest. Six options for new 
processes for EIA document preparation are suggested. They are: 

• appointing a community consutation committee to steer EIA documents preparation 
• closer scrutiny of EtA documents by CEPA before release for public exhibition; 
• CEPA to engage consultants, with payment dependent on adequate EtA documents; 
• strict criteria for certificiation of documents; 
• strict criteria for the conduct of consultancies; 
• rigorous assessment of EJA documents & public submissions by CEFA. 
CEPAs response to these options will indicate how serious they are about major reforms to 

improve standards. 

The PCOs recommend additional measures to improve the quality of EtA documents, viz: 
• the development and adoption of Codes of Conduct for proponents & consultants; 
• the inclusion of the Code of Conduct in client / consultant contracts; 
• registration of consultants with strict criteria for acceptability; 
• strict criteria for certification of EtA documents by CE PA; 
• the development of rules for consultants, which include: 

• fines for not identifying impacts which exceed the impacts assessed; 
• preventing or limiting "downstream commercial interest" of proponents. 

8. Public Assessments 
At present, written submissions are the only available means of public participation. Even 

this is often limited by a lack of resources necessary to deal adequately with highly 
technical information. 

The Commonwealth recognises that providing information to the public to enable 
participation, and presenting information to non-English speaking communities are 
important issues. They propose to investigate processes to enable indigenous and non-
English speaking people to participate in EJA and to research means of participation. 

The PCOs support: 
• action by the Commonwealth on the issues it has identified above; 
• a public registry system of information on projects assessed; 
• an index of central details of assessments, and relevant documents; 
• identifying non-public documents early in the process in a transparent way; 
• advertising all environment impact decisions, md. decisions not to assess; 
• clarification of what constitutes "major" decisions; 
• translation of technical information / jargon to improve readability of ELA documents; 
• the preparation of an initial critique document by CEPA to assist public assessment; 
• CEPA assessment of EIA documents before and after public review; 



• an annual funding allocation to community groups to assist the preparation of 
submissions on EIA documents; 

• funding to support public participation mechanisms other than submission writing; 
• funding being made available for further scientific study, where appropriate; 
• the payment of a fee, by the proponent when lodging a Notice of Intention, sufficient to 

cover public participation costs generated by the proposal; 
• identification of key "publics" to be involved in the public assessment process; 
• funding for involving relevant remote communities; 
• the participation of non-English speaking and indigenous commurities; 
• immediate action on research into appropriate means to allow participation of non-

English speaking and indigenous communities; 

Government Assessment 
At present, the Commonwealth Department of the Environment prepares an EtA Report 

after the exhibition of an EJS & the receipt of public submissions. CEPA proposes to 
"appraise" a EIS or PER & public submissions and forward advice to the Environment 
Minister; to assess whether the proposal is, or can be made, environmentally acceptable. 

The value of this "appraisal" will depend on the effectiveness of earlier public scoping to 
determine clear, precise "acceptability criteria" and adopt appropriate methodologies. 

The PCOs support 
• a capacity for CEPA to reject a proposal at this stage as being "environmentally 

unacceptable" rather than continue with further assessment; 
• the issue of a Notice of Inadequate Information which states that a proponent has not 

demonstrated the proposals environmental acceptability and which requests the 
provision of additional information to prove that the proposal can be made 
environmentally acceptable; 

• CEPA having responsibility for developing conditions that can make developments 
environmentally acceptable; 

• the development of criteria for the assessment process including: a list of principles as 
well as specific criteria. 

Decision Making 
At present, the Environment Minster can only make non-binding recommendations for 

changes or conditions, to the Action Minister. 
The Commonwealth proposes to grant the Environment Minister power to set mandatory 

and legally binding environmental conditions on proposals, in consultation with the 
relevant Action Minister. 

The PCOs support the granting of this power to the Environment Minister but reject the 
notion that this power should only be exercised in agreement with the Action Minister. 

There is no requirement for economic Ministers to consult and obtain agreement on 
economic conditions and there should be no requirement for the Environment 
Minister to do so. A requirement for agreement on environmental conditions will 
prevent appropriate conditions being applied. 

Monitoring and Review 
At present the Commonwealth has a legal power to monitor and review developments, 

but it has rarely, if ever, been used. The Commonwealth regularly fails to monitor 
developments and keep under review critical conditions of approval relating to 
environmental protection. Predictions are regularly made which are inaccurately 
valued or are unquantified via statements such as "not significant". 
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The l'COs support the: 
• Commonwealth taking up this power now and operating it to review and assess "the 

effectiveness of any safeguards or standards for the protection of the environment 
and the accuracy of any forecasts of environmental effects"; 

• including this power in a new Commonwealth FIA Act; 
• systematic comparison of predicted and actual impacts (via an environmental audit) in 

order to improve scientific content in EIA documents; 
• CEPA being given responsibility for, and a legislative obligation to, undertake post-

assessment audit reviews of the accuracy, effectiveness and efficiency of Common-
wealth environmental conditions; 

• public release of all monitoring results a.s.a.p. after collection and at least quarterly; 
• public release of all relevant information and monitoring data as regularly as monthly, 

during the start-up phase of an operation; 
• provision of results in a way that all the raw data can be independently assessed, in 

addition to any interpretation of the data made by the proponent; 
• granting of approvals for fixed periods, the maximum period being 10 years; 
• further EtA and an audit of monitoring results & compliance conditions of a 

proponent's existing operation after 10 years, as a basis for further approval; 
• quantification of impact predictions in EIA documents, mci. best estimates where 

quantification is not possible; 
• continuation of the requirement for compliance statements by proponents, on a yearly 

basis, not every 24 months; 
• making of an offence: failure to comply with Commonwealth EtA conditions; 
• cancellation of consent for a proposal where monitoring indicates that there were 

inaccuracies in the EIA document, which materially influenced the decision, and that 
flaws in the EIA document are having a significant adverse affect; 

• power to direct an approved proposal to vary its operations to comply with acceptability 
criteria and conditions of consent; 

12. Accountability 
At present there are major handicaps for members of the public wishing to challenge 

administrative decisions which do not follow 'due process' or which are 'unreasonable'. 
The PCOs recommend that the Commonwealth ensure that new environmental impact 

assessment legislation includes a broad open standing provision permitting any person 
to take civil enforcement action, as 'a third party', to restrain or remedy breaches of 
relevant Acts, along the lines of s.123 of the NSW EPA & A(Act) 1979. 

The PCOs support 
• amending state & federal judicial review legislation to include: 

• broad 'third party' standing provisions for legal actions which seek the Court's 
review of decisions which are causing harm to the environment, or which were made 
in breach of an environmental law; 

• appeal rights to challenge the merits of decisions affecting the environment, such 
as a decision not to carry out an EtA; 

• greatly increased legal aid funding for applicants enforcing environmental and 
administrative law; 

• extending Commonwealth legal aid to include an indemnity against costs; 
• authorising a person, other than the Government MP appointed as Attorney General to 

finally approve Commonwealth legal aid applications; 
• seeking written opinions from legal counsel outside government on, and advice of 

prospects for success in public interest proceedings; 

ends rc 5/7/95 



ELEMENTS of a SUGGESTED STRATEGY 
for achieving MAJOR PROGRESS in the PUBLIC REVIEW of the 

COMMONWEALTH ENVIRONMENTAL IMPACT ASSESSMENT PROCESS 

Prepared for the Nature Conservation Council of N.S.W. - July 1995 

The following suggested strategy has been prepared to outline the actions necessary to achieve substantial 
reform of Commonwealth environmental law, in line with recommendations made by the mainstream Australian 
enz'ironmnt'nt movement. For details of these recommendations see the 'Summary of PCOs submission to the 
Public Review of Commonwealth HA Process', or the 47 p  Submission itself prepared by 100. 

Tirnefrarnes, and people or individuals to take responsibility, for specific actions set out 
below, are required. Consideration of additional elements for this Strategy is also needed. 

Note: In this Summary the following abbreviations are used: CEPA =Commonwealth Environmental Protection 
Agency; EIA =environmental impact assessment; EIA documents = either, an Environmental Impacts Statement 
(EIS) a Public Environmental Review (PER) or a Report from a Public Inquiry; ESD = ecologically sustainable 
development; PCOs =Peak Conservation Organisations; 

In contemplating such a Strategy, it is crucial the environment movement understands & appreciates how: 
• important it is, for a wide range of environmental issues, to obtain credible, effi'ctive, public interest aligned, 

Comnmonwealth environmental law; 
• sensitive the State Gov'ts are to Commonwealth environmental powers being used; 
• slowly the ALP has made progress on this key environ,nent policy area; 
• resistant 'developers' are to effective HA laws with 3rd party rights of enforcement; 
• powerfully aligned the ALP is to these interests; 
• limited & ineffective CEPA's proposed model Bill will be without major public debate; 
• cynically the ALP will use the issue of Tin to inflate its 'green' credentials; 
• limited in value it is to seek promises fro,n the ALP in a pre-election run-up; 
• critical it is for Labor to be pressured to pass good environmental law 13110N1 going to the polls; 
• powerful a nation wide, grass roots campaign can be in achieving major progress. 

Assessing the current situation & likely future scenarios 
• research CEPAs timetable for finalising their legislative reform proposal to the Gov't; 
• research the Government's timetable for introducing a Bill into the Federal Parliament; 
• research the positions of various industry groups with a view to soliciting support for 

major changes; 
• research Commonwealth Hansard on the EP (IP) Act and its Review, esp. the Senate; 

Educating 'green groups' 
• State & national groups to write urgently to all regional and local groups advising of the 

serious state of Commonwealth environmental law reform and the need to raise the 
issues in a major pre-election campaign; 

• circulate 8 page Briefing Summary to all environment groups; 
• prepare state based leaflets, drawing on the Summary, which cites worst case scenarios 

of Commonwealth EIA in each state; 
• key briefing of these issues must be provided to Australian Greens and Australian 

Democrats Senate candidates; 
• groups to include information on and a 'campaign alert' for reforming EIA process in 

newsletters and circulars to all affiliated member groups & individuals; 
• groups to promote & attend a conference on Commonwealth EIA on October 19 & 20, in 

Sydney organised by the Environmental Defenders Office; 



Elements of a Strategy for the Comnzonwealth EM Review (Cont'd) 

Publicly highlighting the issues 
• articles discussing the issues in Commonwealth environmental law reform should be 

prepared & published in 'green' journals and publications 
• major 'opinion pieces' should be prepared by known 'green' commentators or 

spokespeople, for major city daily papers' 'opposite editorials' (opp.  ed.) pages; 
• environment groups representatives and Green politicians to canvass issues on TV 

'talk shows' and in-depth radio programs; 
• callers to discuss issues on public and commercial talk back radio shows; 
• letters to the Editor should cite e.g.s of failings of the present EIA system and state the 

need for major rethink and overhaul of Commonwealth environment laws; 
• peak state groups to solicit endorsements for paid advertisements in major city daily 

papers calling substantial reform of the Commonwealth environmental law; 
• groups or individuals to prepare paid TV advertisements for commercial stations 

calling substantial reform of the Commonwealth environmental law; 
• briefings on the environment movements concerns and recommendations for 

Commonwealth EIA reform should be provided to all media environment reporters; 
• environment groups to issue Media Releases commenting on need for a major rethink 

and overhaul of Commonwealth EIA law, citing necessary details & relevant e.g.s; 

Creating political pressure on Federal Labor Government 
• briefings on the environment movements concerns and recommendations for 

Commonwealth EIA reform should be provided to all federal and state political parties 
by experienced lobbyists; 

• speech notes should be prepared & provided to key MPs in state & federal Parliaments 
(Democrats: Bell & Coulter; WA Greens: Chamarette, Margetts; md. Senators: Haradine, 
Devereux; ...) 
[NSW: lnd MPs: Moore, Macdonald; MLCs RSL Jones, Ian Cohen, Corbett, Niles; ... I 

• Questions Without Notice on E1A reform timetable and content to be prepared for 
Senators to ask Environment Minister Senator John Faulkner; 

• a petition to the Commonwealth Senate calling for action to amend any unsatisfactory 
Bill introduced by the ALP; (See draft e.g. which follows) 

• formal letters from a wide range of groups, requesting key actions, to be sent to specific 
Ministers: Attorney General, Minister for Justice, Environment Minister, Treasurer, 
Minister for Resources; 

• formal letters from a wide range of groups, requesting key actions, to be sent to key 
state-based federal backbenchers and factional organisers; 

• major opponents to effective Commonwealth environmental law reform within 
Cabinet to be identified and publicly exposed nationally & locally; 
(Cook, Beddall, Lee, Crean, etc 

• formal letters from a wide range of groups to be sent to specific related interest groups & 
associations seeking their support and action, e.g.: 
• National Environmental Law Association (NELA); 
• Australian Law Reform Commission; 
• Australian Environment Institute??; 
• Australian Ecological Society; 
• other professional bodies... 

• the Prime Minister and Environment Minister to be targeted for a storm of 
postcards/faxes requesting fundamental commitments on EJA law; 

2 



Elements of a Strategy for the Commonwealth EM Review (Cont'd) 

Using the opportunities the pending Federal Election presents... 
• local and regional environment groups to raise Commonwealth EIA issues with local 

ALP MPs &/or candidates, seeking statements of their position and commitment to 
action in the pre-election run-up; 

• state and national environment groups to include questions on Commonwealth ELA 
reform in any pre-election Questionnaires to Candidates in the pre-election run-up 
with a view to publicly highlighting the responses; 

• local Greens and Democrat parties to press ALP MPs in key marginal federal seats for 
statements on their position in pre-election run up and local preference discussions; 

• state and national Greens and Democrat parties to press the ALP for key actions on 
Commonwealth EIA in pre-election run up and Senate preference discussions; 

• senior Canberra Press Gallery journalists to be briefed on the issues in Commonwealth 
EJA by experienced lobbyists with a view to pertinent questions being asked of the PM & 
Ministers during press conferences and/or interviews; 

• a team of lawyers and authorised activists be identified to comment upon any draft 
Commonwealth E1A BiJI and prepare necessary amendments for the Senate parties; 

ends.... jrc 5/7/95 
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FROM 	E.O.O. FAX 022677548 
	

6.27.1995 	15:23 
	

P. 1 

e 

AC N 002 880864 	 Environmental Defender's Office Ltd 

Suite 82. Lincoln I louse 

280 Put Street 

Sydney 2000 AuslcIio 

DX 722 Sydnty 

Pcg EDO 

TEL. (02)261 399 

FAX. (02) 267 7548 

FACSIMILE TRFINSMISSION SHEET 

Date: c7 June, 

To: 

Number: 

From: 

Number of Pages 

1995 

- fl(L 

Sent (mci. this page): 

----------------------------------------------------------- 

If theze ze dtiy LransaU.ssion dirriculties please telephone (02) 
261-3599 

MESSAOE: 



2.2 
	

Who owns and/or has legal responsibility for the project site? 

2.3 
	

Have you sought all necessary permits to undertake your project (owners, local, State and federal 

authorities)? If not, when will you do this? 

2.4 
	

What public authorities (federal, State or local) have you consulted about the site or the issue? 

EPA 
URBAN CATCHMENT MANAGEMENT 

	1CM 	
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FROM E.O.O. FAX 022677548 

AC N. UUZ 680 864 

Our Ref: jj 
Your Ref: 

27 June 1995  

6.27.1995 	15:23 
	

P. 2 

Environmenta' Defender's Office Ltd 

SuIle 02, Llrlcolrf Hou 
280 Pitt Street 

Sydney 2000 AustroIi 
IDX: 722 Sydney 

Peg: EDO 

TEL: (02) 261 3599 

Peak Conservation Organisations 	 FAX (02) 267 7548 

Deaz Participant 

t1•' •Ji1I! 1 	4iVi t'W.!I- 	 l 4 

AxamAiment  'J!.1:I. 

on 14 June 1995, the writer briefed the Commonwealth EPA's EIA 
review team about the PCOs views on the EPA's proposals to 
review Commonwealth environmentsl assessment law and practice. 

The briefing went fui. three hours. Below is a brief summary of 
the main points emphasised by us. It also details some of the 
responses of the EPA. 

Should the Commonwealth Have an Increased Role in EXA? 

I noted that the PCO's were comfortable with an increased role 
for the Commonwealth providing that the system of assessment and 
the level of public participation is at least as good as the 
current system is in each state system. 

How is that Commonwealth Role to be Defined? 

The point was made that a list ought to be developed to make it 
clear from the outset the scope of the Commonwealth's 
jurisdiction and the precise nature of developments which will 
be asseesed. This will lead to the satisfeeticni of cduunuIlity 
expectations of assessment and a level playing field for 
industry. 

There ought to be an additional discretionary power to enable the 
Min.Lster for the Environment to require assessment of 
environmentally significant projects which are not on the list. 
The legislation ought to provide criteria to guide the Minister's 
discretion. There ought to be provision for public nomination 
of projects prompting a decisLon by the Minister. 

If a development falls within the designated list, this ought to 
mean that a development is automatically assessed. t would 
defeat the purpose of providing a list if the EPA could eercie 
further discretion and decide that a development need not be 
assessed, despite the fact that it fell on the list of 
sigLificaz1t development. 

XI 
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1.2 	Where is the site/s of your project? (Please attach an A4 size location map and plan of the site.) 

1.3 	What are the objectives of your project? 

B -2 	Background to the proposal 

2.1 	What is the environmental significance of the site and the issue you are addressing? 

EPA 	 TCM/ 
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The EPA have major concerns about developing the list of - 
designated developments and 	 PCO's to give soiite 

V 	thought to the list and the developments which ought to be on it. 

As you will remember the EPA is proposing to "C88t the net wide" 
in defining its jurisdiction, and then allowing the EPA to 
exercise its discretion and let developments slip through this 
not. 

I expressed concerns that: 

This will unnecessarily alarm industry by making the 
changes seem larger than they need to be and providing a 
bigger target for criticism due to erosion of "States 
rights" 

Having being brought within Commonwealth jurisdiction, the 
developments will not be subject to state assessment. This 
is because of section 109 of the constitution which says 
that where there is an inconsistency between Commonwealth 
and State laws, then Commonwealth law applies. 

The EPA replied that they will ensure that any new law allows 
concurrent jurisdiction of Commonwealth and State laws. This 
will ensure that even where a project falls within the 
Commonwealth jurisdiction and the EPA decides assessment is not 
required, asSessment may be undertaken by a State agency. 

Notice of Intntjon. 

Under the curreni process, the responsibility to act and comply 
with the assessment process lies with the Action Minister. In 
some ways this process is not fair because a proponent, through 
no fault of their own, can be left without a valid licence 
because the Action Minister has failed to comply with the law. 

The proposal to require a notice of intention to be lodged by the 
proponent places the burden of compliance on the proponent, not 
the Minister. Failure to lodge a notice of intention In respect 
of designated projects ought to attract a penalty. 

A notice of intention ought to provide minimum prescribed levels 
of information and there ought to be public notification of the 
receipt of a notice or intenLion. 

Scop ing 

The need to provide scoping at the earliest stages of assessment 
was emphasised. So too was the need for interest group funding 
for this process. The PCO's concerns about "acceptability" 
criteria were flagged. 

2 



SECTION B 

DETAILS OF PROJECT 

Name of applicant/organisation 

Address 

Amount requested $ 

B-I 	Project Description 

1.1 	Please describe your Rivers reborn project and the environmental issue you wish to address. 

EPA rUM 
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Preparation of EIA Documents. 

It was emphasised that there must be improvement in EIA 
documents. Although it has only been used on a couple of 
occasions, the VicLorian model of a panel providing community 
input during the preparation of EIS offered a good model. Another 
option was breaking the financial nexus between the proponent and 
the consultant, by the cOnult..nL being engaged by the EPA, with 
funding from the proponent. 

The EPA raised the potential problem of disputes about additional 
costs for additional studies. I argued that this was largely a 
question of developing the brief or contract for the consultants 
adequately in the beginning. 

It was very important that there be greater accountability for 
consultants by the naming of individual authors, the publication 
of ElSe and the quantification of predictions where possible so 
that predicted values can be coin,ared with actual values. 

The EPA seemed keen to adopt a process where they approved the 
methodology for an ETS before writing or studies commenced. 

)4oni toriny 

The EPA see three potential areas for them to conduct monitoring. 

Monitoring of Commonwealth agencies not subject to state 
laws. This is seen as vital by the EPA because, in the 
absence of their action, there would be no supervision of 
Commonwealth agencies. 

Monitoring as a means to improve assessment for future 
projects. This would be monitoring simply for information 
gathering to compare predictions made in siss with actual 
results. 

Compliance monitoring. 

I made the point that compliance monitoring is generally carried 
out by the proponent and requires substantial resources. While 
compliance monitoring might not be an appropriate role for the 
EPA, the conduct of audits to ensure the accuracy of that 
compliance monitoring is an important role. 

Feedback 

The EPA advised that industry's response had been provided by the 
Mining Industry Council of Australia, whose response argued for 
no increase in Commonwealth power. This seems curious given that 
it would be much easier for companies operating nationally to 
have a uniform, standard procedure for major projects. 

The EPA team seem unclear about whether they favour; 

* 	an increase in assessments under the Commonwealth scheme, 



A-2 	Applicants who are Non-Government Organisations 

This section gives us important background information about the nature of your organisation, your 

organisation's ability to manage your project and the organisation which would be responsible for 

administering the grant. 

What is the legal status of your organisation (e.g. company limited by guarantee, cooperative, 

incorporated association)?_________________________________________________________ 

Date of the formation of your organisation Registration no.  

Office Bearers 

Name 	 Position 	 Address 

Are your board members: 	 elected El appointed? 0 

Is there a regular turnover of board members? 	 yes 0 	no LI 

How many members are there of your organisation? 

Can members of the public join your organisation? 	 yes 0 	no 0 

Public accountant who audits your books: 

Name 

Address 

Postcode 

Phone no.( 	) 	 Fax no.( 

If your organisation is not a legally constituted body, please give the name of a suitable non-profit 

organisation that has agreed to receive and administer the grant. 

N a me 

Address 

Postcode 

Phone no.( 
	

Fax no.( 	) 

Contact person 

PA 	 rcM 
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* assessments by state agencies which meet Commonwealth 
standards and with Commonwealth involvement, or 

* 	assessment by state agencies without Commonwealth 
involvement because the agencies have been accredited by 
the Commonwealth. 

The Commonwealth may or may not keep final decision makirg power 
under each of these models. 

I expressed the concern that the rights to participate in 
environmental decisions vary in the different Jurisdictions 
throughout Australia. This "participation infrastructure" is 
broader than simply the environmental assessment laws and 
includes freedom of information legislation, access to courts and 
availability of legal aid. 

While the EPA were quick to assure that nobody would lose any 
rights as a result of the Commonwealth scheme, that Is not the 
same thing as providing the same rights to participate throughout 
Australia. It would be of concern, in our opinion, if the 
Commonwealth proposes to maintain the unequal rights to 
information and justice which currently exists between States. 

PCO'a Specific Process Concerns. 

I expressed concern on behalf of the PCO's that written 
recommendations from the EIA review team were already with Barry 
Carbon, Executive Director of the EPA. It was disappointing that 
we were giving our briefing so late in the process given that 
offers had been made some weeks earlier. The EPA responded that 
the reconunendations were still fluid, that they meet regularly 
with Mr Carbon and that no EPA position had been finalised. 

I expressed concern that the amendments to the administrative 
procedures pre-emp -teci the course of the review, that they went 
further than was needed to go to address any real or imagined 
problems after the Sackville judgment and that they 'restored" 
a position which both the EPA and PCOs were not happy with, 
reaffirming the key role of the Action Minister in environmental 
assessment. 

The EPA responded that the decision was made by Cabinet from a 
number of options which were put to Cabinet. The option chosen 
was not the worst option from the EPA'S point of view. The EPA 
did not want to open up broader Issues of environmental 
assessment because thie would pre-empt the review process and 
they feared they might loose powers to other agencies. 

I expressed concern on behalf of the PCOs that administrative 
changes foreshadowed in the discussion document could be made now 
without. the need to involve Cabinet or even the Minister. These 
include greater consultation with the community on key decisions 
and notiEictiQxl of things such as designation of proponents. 
There is concern that, the EPFi proposes best practice in these 
areas, yet practices the minimum legal requirement. 

4 



Rivers 
reborn 

GRANT APPLICATION FORM 

CLOSING DATE: 29 SEPTEMBER 1994 
GRANTS AVAILABLE: $25,000-$100,000 

SECTION A 

REGISTRATION AND ADMINISTRATION 

A-I 	All Applicants 

Name of applicant/organisation 

Postal Address  

Postcode 

Street Address 

Postcode 

Name of contact person for managing the project 

Phone no.( 
	

Fax no.( 	) 

Name of contact person for administering the grant 

Phone no.( 
	

Fax no.( 	) 

Short descriptive title of project: 

Project starting date 

Project completion date 

Amount you are seeking from the Rivers reborn Program 	$  

PA 	 'cM 7 
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For example, the designation of an application for a licence to 
dump Jarosite and the designations of woodchip licences 
throughout the country were not notified to the PCOs despite 
intense and ongoing interest of PCOs in these issues. It is no 
answar to say that anybody can ring the Department and ask 
whether something has been designated. 

It was pointed out th8L if these administrative changes were made 
now and put into practice, the legislation would be simply 
confirming what had become current practice and not imposing new 
obligations. This must make it easier to achieve 1egslative 
ch&nge 

The EPA responded that what was required was an atttudinal 
chae within the EPA, which might require legislation. It was 
alec' hinted that the need for change would be highlighted and 
givE?rl greater impetus by not fixing the current problems, thereby 
creting a greater contrast between the existing problems and the 
propsed Solutions. 

Conc..lus ion. 

The E.PA asked fur the PCO's assistance by providing thteils of  
projects which are curr:xtly slipping through the 1;cuc:'ns'slth 
'EI net, such as the Prhine Road and the Hinhinbrook 
daveiopiunt. Ple&sm forward any Lurthet ecauiples of deveopmants 
of a national or international significance whIch hwe rrZit been 
saseed by the Coaiunonwaalth to Steve r1unchenburg at thu LPPt. 

The EPA indicated that therb may be involvement of 	stake 
hol iis before the package of recommendatlons goes fron the EPA 
to t'linister. rndustry have asked to be involved at this 
stae, noting that if the package goes to an Inter Depatmental 
Comiittee, they will receive leaks of the package anyway. 

Shot Id you wish to discuss any aspect of the matters raised 
above, please do not hesitate to contact me. Maria Comino and 
A. would like to thank the PCO's for their support in this 
projact. The EDO Intends to continue its involvement until a 
rational, effective environmental assessment process Is in piece 
at the Commonwealth level. 

Yours faithfully 
Env:ronmentaL_DeEendeL Of fie Ltd 

James Johnson 
SQL Citor 
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CURRICULA VITAE 

We ask you to provide curricula vitae (CVs) for the people directing and working on your project so that 

we can assess their skills and capabilities of successfully undertaking the project. To keep this information 

to a manageable amount, these CVs should be no more than two pages in length. 

JOB BRIEFS/DESCRIPTIONS 

We also ask you to provide job descriptions for all project employees and briefs for any consultants you 

may employ so that we understand clearly what you will be asking them to do. 

ATTACHMENTS 

We have designed the questions on the application to avoid the need for you to attach additional 

information. Please use the spaces provided and do not add extra material. 

LETTERS OF SUPPORT FROM LOCAL COUNCIL 

If your project is on council-owned or council-managed land you must attach a letter of support for your 

project from the general manager/s of the local council/s where the project will take place. This is separate 

from any approvals you may need to seek from council/s. 

CHECKLIST 

You should use the following checklist to make sure that your application is complete and accurately 

represents your project. You should: 

D read the Rivers reborn grant guidelines 

o read this introduction 

o answer all the questions on this application form 

0 write only in the spaces provided 

0 attach all required curricula vitae, briefs and job descriptions 

0 sign and date your application. 

EPA 	 T RM 
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ELEMENTS of a SUGGESTED STRATEGY 
for achieving MAJOR PROGRESS in the PUBLIC REVIEW of the 

COMMONWEALTH ENVIRONMENTAL IMPACT ASSESSMENT PROCESS 

Prepared for the Nature Conservation Council of N.S.W. - July 1995 

The following suggested strategy has been prepared to outline the actions necessary to achieve substantial 
reform of Commonwealth environmental law, in line with recommendations made by the mainstream Australian 
enviromnent movement. For details of these recommendations see the 'Summary of PCOs submission to the 
Public Review of Commonwealth EIA Process', or the 47 p  Submission itself prepared by EDO. 

Time frames, and people or individuals to take responsibility, for specific actions set out 
below, are required. Consideration of additional elements Jbr this Strategy is also needed. 

Note: In this Summaiy the following abbreviations are used: CEPA =Commonwealth Environmental Protection 
Agency; EIA =environmental impact assessment; ETA documents = either, an Environmental Impacts Statement 
(ElS) a Public Environmental Review (PER) or a Report from a Public Inquiry; ESD = ecologically sustainable 
development; PCOs =Peak Conservation Organisations; 

In contemplating such a Strategy, it is crucial the environment mnoz'ement understands & appreciates how: 
• important it is, for a wide range of environmental issues, to obtain credible, effective,  public i,zterest aligned, 

Commonwealth enviromnental law; 
• sensitive the State Gov'ts are to Commonwealth environmental powers being used; 
• slowly the ALP has ,nade progress on this key environment policy area; 
• resistant 'developers' are to effective EJA laws with 3rd party rig/its of enforcement; 
• powerfully aligned the ALP is to these interests; 
• limited & ineffective CEI'A's proposed model Bill will be without major public debate; 
• cynically the ALP will use the issue of EIA to inflate its 'green' credentials; 
• limited in value it is to seek promises from the ALP in a pre-election run-up; 
• critical it is for Labor to he pressured to pass good environmental law BEFORE going to the polls; 
• powerful a nation wide, grass roots campaign can he in achieving major progress. 

Assessing the current situation & likely future scenarios 
• research CEPAs timetable for finalising their legislative reform proposal to the Gov't; 
• research the Government's timetable for introducing a Bill into the Federal Parliament; 
• research the positions of various industry groups with a view to soliciting support for 

major changes; 
• research Commonwealth Hansard on the EP (IP) Act and its Review, esp. the Senate; 

Educating 'green groups' 
• State & national groups to write urgently to all regional and local groups advising of the 

serious state of Commonwealth environmental law reform and the need to raise the 
issues in a major pre-election campaign; 

• circulate 8 page Briefing Summary to all environment groups; 
• prepare state based leaflets, drawing on the Summary, which cites worst case scenarios 

of Commonwealth EI.A in each state; 
• key briefing of these issues must be provided to Australian Greens and Australian 

Democrats Senate candidates; 
• groups to include information on and a 'campaign alert' for reforming ETA process in 

newsletters and circulars to all affiliated member groups & individuals; 
• groups to promote & attend a conference on Commonwealth EIA on October 19 & 20, in 

Sydney organised by the Environmental Defenders Office; 



Elements of a Strategy for the Comnzonwealth EIA Review (Cont'd) 

Publicly highlighting the issues 
• articles discussing the issues in Commonwealth environmental law reform should be 

prepared & published in 'green' journals and publications 
• major 'opinion pieces' should be prepared by known 'green' commentators or 

spokespeople, for major city daily papers' 'opposite editorials' (opp. ed.) pages; 
• environment groups representatives and Green politicians to canvass issues on TV 

'talk shows' and in-depth radio programs; 
• callers to discuss issues on public and commercial talk back radio shows; 
• letters to the Editor should cite e.g.s of failings of the present EtA system and state the 

need for major rethink and overhaul of Commonwealth environment laws; 
• peak state groups to solicit endorsements for paid advertisements in major city daily 

papers calling substantial reform of the Commonwealth environmental law; 
• groups or individuals to prepare paid TV advertisements for commercial stations 

calling substantial reform of the Commonwealth environmental law; 
• briefings on the environment movements concerns and recommendations for 

Commonwealth EIA reform should be provided to all media environment reporters; 
• environment groups to issue Media Releases commenting on need for a major rethink 

and overhaul of Commonwealth ETA law, citing necessary details & relevant e.g.s; 

Creating political pressure on Federal Labor Government 
• briefings on the environment movements concerns and recommendations for 

Commonwealth EIA reform should be provided to all federal and state political parties 
by experienced lobbyists; 

• speech notes should be prepared & provided to key MPs in state & federal Parliaments 
(Democrats: Bell & Coulter; WA Greens: Chamarette, Margetts; md. Senators: Haradine, 
Devereux; ...) 
[NSW: md MPs: Moore, Macdonald; MLCs RSL Jones, Ian Cohen, Corbett, Niles;...1 

• Questions Without Notice on ETA reform timetable and content to be prepared for 
Senators to ask Environment Minister Senator John Faulkner; 

• a petition to the Commonwealth Senate calling for action to amend any unsatisfactory 
Bill introduced by the ALP; (See draft e.g. which follows) 

• formal letters from a wide range of groups, requesting key actions, to be sent to specific 
Ministers: Attorney General, Minister for Justice, Environment Minister, Treasurer, 
Minister for Resources; 

• formal letters from a wide range of groups, requesting key actions, to be sent to key 
state-based federal backbenchers and factional organisers; 

• major opponents to effective Commonwealth environmental law reform within 
Cabinet to be identified and publicly exposed nationally & locally; 
(Cook, Beddall, Lee, Crean, etc 

• formal letters from a wide range of groups to be sent to specific related interest groups & 
associations seeking their support and action, e.g. 
• National Environmental Law Association (NELA); 
• Australian Law Reform Commission; 
• Australian Environment institute??; 
• Australian Ecological Society; 
• other professional bodies... 
the Prime Minister and Environment Minister to be targeted for a storm of 
postcards/ faxes requesting fundamental commitments on EIA law; 

2 



Elements of a Strategy for the Commonwealth EIA Review (Cont'd) 

Using the opportunities the pending Federal Election presents... 
• local and regional environment groups to raise Commonwealth EIA issues with local 

ALP MPs &/or candidates, seeking statements of their position and commitment to 
action in the pre-election run-up; 

• state and national environment groups to include questions on Commonwealth ETA 
reform in any pre-election Questionnaires to Candidates in the pre-election run-up 
with a view to publicly highlighting the responses; 

• local Greens and Democrat parties to press ALP MPs in key marginal federal seats for 
statements on their position in pre-election run up and local preference discussions; 

• state and national Greens and Democrat parties to press the ALP for key actions on 
Commonwealth ETA in pre-election run up and Senate preference discussions; 

• senior Canberra Press Gallery journalists to be briefed on the issues in Commonwealth 
FIA by experienced lobbyists with a view to pertinent questions being asked of the PM & 
Ministers during press conferences and/or interviews; 

• a team of lawyers and authorised activists be identified to comment upon any draft 
Commonwealth EIA Bill and prepare necessary amendments for the Senate parties; 

ends.... jrc5/7/95 



ELEMENTS of a SUGGESTED STRATEGY 
for achieving MAJOR PROGRESS in the PUBLIC REVIEW of the 

COMMONWEALTH ENVIRONMENTAL IMPACT ASSESSMENTPRO_CES 

Prepared for the Nature Conservation Council of N.S.W. - July 1995 

The following suggested strategy has been prepared to outline the actions necessary to achieve substantial 
reform of Commonwealth environmental law, in line with recommendations made by the mainstream Australian 
environment movement. For details of these recommendations see the 'Summary of PCOs submission to the 
Public Review of Commonwealth lilA Process', OT the 47 p  Submission itself prepared by EDO. 

Timeframes, and people or individuals to take responsibility, fbr specific actions set out 
below, are required. Consideration of additional elements for this Strategy is also needed. 

Note: In this Summary the following abbreviations are used: CEPA =Commonwealth Environmental Protection 
Agency; EIA =environmental impact assessment; EIA documents = either, an Environmental Impacts Statement 
(EIS) a Public Environmental Review (PER) or a Report from a Public Inquiry; ESD = ecologically sustainable 
development; PCOs = Peak Conservation Organisat ions; 

In contemplating such a Strategy, it is crucial tile environment movement understands & appreciates how: 
• important it is, for a wide range of emwironmental issues, to obtain credible, effective, public interest aligned, 

Commonwealth enz'ironmental law; 
• sensitive the State Gov'ts are to Commonwealth environmental powers being used; 
• slowly the ALP has made progress on this key e;wiromzment policy area; 
• resistant 'developers' are to effective FdA laws with 3rd party rig/its ofenforcement; 
• powerfully aligned the ALP is to these interests; 
• limited & ineffective CEPA's proposed model Bill will be without major public debate; 
• cynically the ALP will use the issue of EIA to inflate its 'green' credentials; 
• limited in value it is to seek promises from the ALP in a pre-election run-up; 
• critical it is for Labor to be pressured to pass good environmental law BEFORE going to the polls; 
• powerful a nation wide, grass roofs camnpaign can be in achieving major progress. 

Assessing the current situation & likely future scenarios 
• research CEPAs timetable for finalising their legislative reform proposal to the Gov't; 
• research the Government's timetable for introducing a Bill into the Federal Parliament; 
• research the positions of various industry groups with a view to soliciting support for 

major changes; 
• research Commonwealth Hansard on the EP (IF) Act and its Review, esp. the Senate; 

Educating 'green groups' 
• State & national groups to write urgently to all regional and local groups advising of the 

serious state of Commonwealth environmental law reform and the need to raise the 
issues in a major pre-election campaign; 

• circulate 8 page Briefing Summaty to all environment groups; 
• prepare state based leaflets, drawing on the Summary, which cites worst case scenarios 

of Commonwealth ETA in each state; 
• key briefing of these issues must be provided to Australian Greens and Australian 

Democrats Senate candidates; 
• groups to include information on and a 'campaign alert' for reforming Eli\ process in 

newsletters and circulars to all affiliated member groups & individuals; 
• groups to promote & attend a conference on Commonwealth ETA on October 19 & 20, in 

Sydney organised by the Environmental Defenders Office; 



Elements of a Strategy for the Commonwealth EIA Review (Cont'd) 

Publicly highlighfing the issues 
• articles discussing the issues in Commonwealth environmental law reform should be 

prepared & published in 'green' journals and publications 
• major 'opinion pieces' should be prepared by known 'green' commentators or 

spokespeople, for major city daily papers' 'opposite editorials' (opp. ed.) pages; 
• environment groups representatives and Green politicians to canvass issues on TV 

'talk shows' and in-depth radio programs; 
• callers to discuss issues on public and commercial talk back radio shows; 
• letters to the Editor should cite e.g.s of failings of the present ETA system and state the 

need for major rethink and overhaul of Commonwealth environment laws; 
• peak state groups to solicit endorsements for paid advertisements in major city daily 

papers calling substantial reform of the Commonwealth environmental law; 
• groups or individuals to prepare paid TV advertisements for commercial stations 

calling substantial reform of the Commonwealth environmental law; 
• briefings on the environment movements concerns and recommendations for 

Commonwealth EIA reform should be provided to all media environment reporters; 
• environment groups to issue Media Releases commenting on need for a major rethink 

and overhaul of Commonwealth ETA law, citing necessary details & relevant e.g.s; 

Creating political pressure on Federal Labor Government 
• briefings on the environment movements concerns and recommendations for 

Commonwealth ETA reform should be provided to all federal and state political parties 
by experienced lobbyists; 

• speech notes should be prepared & provided to key MPs in state & federal Parliaments 
(Democrats: Bell & Coulter; WA Greens: Chamarette, Margetts; md. Senators: Haradine, 
Devereux; 

...) 

[NSW: md MPs: Moore, Macdonald; MLCs RSL Jones, Ian Cohen, Corbett, Niles;...] 
• Questions Without Notice on EJA reform timetable and content to be prepared for 

Senators to ask Environment Minister Senator John Faulkner; 
• a petition to the Commonwealth Senate calling for action to amend any unsatisfactory 

Bill introduced by the ALP; (See draft e.g. which follows) 
• formal letters from a wide range of groups, requesting key actions, to be sent to specific 

Ministers: Attorney General, Minister for Justice, Environment Minister, Treasurer, 
Minister for Resources; 

• formal letters from a wide range of groups, requesting key actions, to be sent to key 
state-based federal backbenchers and factional organisers; 

• major opponents to effective Commonwealth environmental law reform within 
Cabinet to be identified and publicly exposed nationally & locally; 
(Cook, Beddall, Lee, Crean, etc 

• formal letters from a wide range of groups to be sent to specific related interest groups & 
associations seeking their support and action, eg.: 
• National Environmental Law Association (NELA); 
• Australian Law Reform Commission; 
• Australian Environment Institute??; 
• Australian Ecological Society; 
• other professional bodies... 

• the Prime Minister and Environment Minister to be targeted for a storm of 
postcards/ faxes requesting fundamental commitments on EIA law; 

AV 
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Elements of a Strategy for the Commonwealth EM Review (Cont'd) 

Using the opportunities the pending Federal Election presents... 
• local and regional environment groups to raise Commonwealth EIA issues with local 

ALP MPs &/or candidates, seeking statements of their position and commitment to 
action in the pre-election run-up; 

• state and national environment groups to include questions on Commonwealth EIA 
reform in any pre-election Questionnaires to Candidates in the pre-election run-up 
with a view to publicly highlighting the responses; 

• local Greens and Democrat parties to press ALP MPs in key marginal federal seats for 
statements on their position in pre-election run up and local preference discussions; 

• state and national Greens and Democrat parties to press the ALP for key actions on 
Commonweal lb ELA in pre-election run up and Senate preference discussions; 

• senior Canberra Press Gallery journalists to be briefed on the issues in Commonwealth 
ETA by experienced lobbyists with a view to pertinent questions being asked of the PM & 
Ministers during press conferences and/or interviews; 

• a team of lawyers and authorised activists be identified to comment upon any draft 
Commonwealth EIA Bill and prepare necessary amendments for the Senate parties; 

ends.... jrc 5/7/95 

3 



ELEMENTS of a SUGGESTED STRATEGY 
for achieving MAJOR PROGRESS in the PUBLIC REVIEW of the 

COMMONWEALTH ENVIRONMENTAL IMPACT ASSESSMENT PRflCESS 

Prepared for the Nature Conservation Council of N.S.W. - July 1995 

The following suggested strategy has been prepared to outline the actions necessari to achieve substantial 
reform of Commonwealth environmental law, in line with recommendations made by the mainstream Australian 
environment movement. For details of these recommendations see the 'Summary of PCOs submission to the 
Public Review of Commonwealth ETA Process', or the 47 p  Submission itselfprepared by EDO. 

Timeframes, and people or indivithuils to take responsibility, for specific actions set out 
below, are required. Consideration of additionaI elements Jbr this Strategy is also needed. 

Note: In this Summary the following abbreviations are used: CEPA =Commonwealth Environmental Protection 
Agency; EIA =environmental impact assessment; EIA documents = either, an Environmental Impacts Statement 
(EIS) a Public Environmental Review (PER) or a Report from a Public Inquiry; ESD = ecologically sustainable 
development; PCOs =Peak Conservation Organisations; 

in contem plating such a Strategy, it is crucial the environment novement understands & appreciates how: 
• i?nportant it is, for a wide range of environmental issues, to obtain credible, effective, public interest aligned, 

Commonwealth environmental law; 
• sensitive the State Gov'ts are to Commonwealth environmental powers being used; 
• slowly time ALP has made progress on this key environment policy area; 
• resistant 'developers' are to effective ETA laws with 3rd party rights of enforcement; 
• powerfully aligned the ALP is to these interests; 
• limited & ineffective CEPA's proposed model Bill will be without major public debate; 
• cynically time ALP will use the issue of ETA to inflate  its 'green' credentials; 
• limited in value it is to seek promises from the ALP in a pre-election run-up; 
• critical it is for Labor to be pressured to pass good environmental law BEFORE going to the polls; 
• powerful a nation wide, grass roots campaign can be in achieving major progress. 

Assessing the current situation & likely future scenarios 
• research CEPAs timetable for finalising their legislative reform proposal to the Gov't; 
• research the Government's timetable for introducing a Bill into the Federal Parliament; 
• research the positions of various industry groups with a view to soliciting support for 

major changes; 
• research Commonwealth Hansard on the EP (IP) Act and its Review, esp. the Senate; 

Educating 'green groups' 
• State & national groups to write urgently to all regional and local groups advising of the 

serious state of Commonwealth environmental law reform and the need to raise the 
issues in a major pre-election campaign; 

• circulate 8 page Briefing Summary to all environment groups; 
• prepare state based leaflets, drawing on the Summary, which cites worst case scenarios 

of Commonwealth ETA in each state; 
• key briefing of these issues must be provided to Australian Greens and Australian 

Democrats Senate candidates; 
• groups to include information on and a 'campaign alert' for reforming EIA process in 

newsletters and circulars to all affiliated member groups & individuals; 
• groups to promote & attend a conference on Commonwealth ELA on October 19 & 20, in 

Sydney organised by the Environmental Defenders Office; 



Elements of a Strategy for the Commonwealth EIA Review (Cont'd) 

Publicly highlighting the issues 
• articles discussing the issues in Commonwealth environmental law reform should be 

prepared & published in 'green' journals and publications 
• major 'opinion pieces' should be prepared by known 'green' commentators or 

spokespeople, for major city daily papers' 'opposite editorials' (opp.  ed.) pages; 
• environment groups representatives and Green politicians to canvass issues on TV 

'talk shows' and in-depth radio programs; 
• callers to discuss issues on public and commercial talk back radio shows; 
• letters to the Editor should cite e.g.s of failings of the present EIA system and state the 

need for major rethink and overhaul of Commonwealth environment laws; 
• peak state groups to solicit endorsements for paid advertisements in major city daily 

papers calling substantial reform of the Commonwealth environmental law; 
• groups or individuals to prepare paid TV advertisements for commercial stations 

calling substantial reform of the Commonwealth environmental law; 
• briefings on the environment movements concerns and recommendations for 

Commonwealth ETA reform should be provided to all media environment reporters; 
• environment groups to issue Media Releases commenting on need for a major rethink 

and overhaul of Commonwealth EIA law, citing necessary details & relevant e.g.s; 

Creating political pressure on Federal Labor Government 
• briefings on the environment movements concerns and recommendations for 

Commonwealth EIA reform should be provided to all federal and state political parties 
by experienced lobbyists; 

• speech notes should be prepared & provided to key MPs in state & federal Parliaments 
(Democrats: Bell & Coulter; WA Greens: Chamarette, Margetts; md. Senators: Haradine, 
Devereux; ...) 
[NSW: md MPs: Moore, Macdonald; MLCs RSL Jones, Ian Cohen, Corbett, Niles;...] 

• Questions Without Notice on EJA reform timetable and content to be prepared for 
Senators to ask Environment Minister Senator John Faulkner; 

• a petition to the Commonwealth Senate calling for action to amend any unsatisfactory 
Bill introduced by the ALP; (See draft e.g. which follows) 

• formal letters from a wide range of groups, requesting key actions, to be sent to specific 
Ministers: Attorney General, Minister for Justice, Environment Minister, Treasurer, 
Minister for Resources; 

• formal letters from a wide range of groups, requesting key actions, to be sent to key 
state-based federal backbenchers and factional organisers; 

• major opponents to effective Commonwealth environmental law reform within 
Cabinet to be identified and publicly exposed nationally & locally; 
(Cook, Beddall, Lee, Crean, etc 

• formal letters from a wide range of groups to be sent to specific related interest groups & 
associations seeking their support and action, e.g. 
• National Environmental Law Association (NELA); 
• Australian Law Reform Commission; 
• Australian Environment Institute??; 
• Australian Ecological Society; 
• other professional bodies... 
the Prime Minister and Environment Minister to be targeted for a storm of 
postcards/faxes requesting fundamental commitments on ETA law; 



Elements of a Strategy for the Commonwealth EIA Review (Cont'd) 

Using the opportunities the pending Federal Election presents... 
• local and regional environment groups to raise Commonwealth EIA issues with local 

ALP MPs &/or candidates, seeking statements of their position and commitment to 
action in the pre-election run-up; 

• state and national environment groups to include questions on Commonwealth EIA 
reform in any pre-election Questionnaires to Candidates in the pre-election run-up 
with a view to publicly highlighting the responses; 

• local Greens and Democrat parties to press ALP MPs in key marginal federal seats for 
statements on their position in pre-election run up and local preference discussions; 

• state and national Greens and Democrat parties to press the ALP for key actions on 
Commonwealth EIA in pre-election run up and Senate preference discussions; 

• senior Canberra Press Gallery journalists to be briefed on the issues in Commonwealth 
EIA by experienced lobbyists with a view to pertinent questions being asked of the PM & 
Ministers during press conferences and/or interviews; 

• a team of lawyers and authorised activists be identified to comment upon any draft 
Commonwealth EIA Bill and prepare necessary amendments for the Senate parties; 

ends.... jrc 5/7/95 
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AMENDMENT TO THE ADMINIT1wpnyE PROCEDURES MADE UHtER THE 
ENVIRONMENT PROTECTION (IMpACT OF PROPOSALS) ACT. 

On 10 January 1995 the Federal Court delivered judgment in 
T89manian Consrvat1on Trust V. Minister for Resources and Gunns 
Ltd. This was -the first case to come to grips with interpreting 
the Admfnistrjve Procedures under the Environnnt Protection 
(Impact of Proposals) Act 1974. 

The pzocedures have not worked well and environmental asessinent 
at the Federal level is a sham. Many major projects avoid 
assessment. There is tremendous discretion as to what is 
assessed, whic creates uncertainty for industry and fails to 
provide the 'level playing field" necessary to avoid fevured 
treatment being given for political reasons. 

The judgment o.Larifies the meaning  of terms and the obligations 
of Ministers urdet the proceug The result is that desigriat ion 
is required evn where an FIS has been done in the past. 

The Environment lQpartment has stood On the sidelines wringing 
its hands helplessly, saying they are powerless to intervene, and 
that the Aio Minister has the responsibility for initiating 
the exvironrneai assessment process. 

The 8ackville decision delivered the power to play a role to the 
EPA. As soon &3 a new step was takon in relation to a proposal 
which could af tact the envirorunent to a 9ignificart extent: then 
the EPA was put in the driver's seat. It didn 1 t matter that an ETS had been done in the past. It didn't matter that the Action 
Minister didn't eoneider a variation in the proposal to be significant; it is not that minister's decision and that minister does not have the expertise to make the decision anyway. 

On 5 May 1995, the Commonwealth government gazetted an amendment to the Mminitratjve Procedures made under the Environment Protection (Impact of Proposal5) Act 1974. Far from assisting 
Action Minjstes, industry and the community in understanding 
when envjroruierta1 impact assessment should take place, the new 
procedures further muddy the wetters. 

In addition the procedures exempt several classes of propsa1s 
from the requirment to designate and are a reaction to roll baCk the principles established in Tmanipn conseryaIjon Trust 

V M±riiter forsQurc 	grid Gunr, Limit. 

Industry had 1bb1ed the gOverrime, saying that the sky was 
failing. The EPA went weak in the knees and has effectively 
handed the thr4sho1d determination of when a matter should be 
assessed back t the Action minister. After twenty years waiting for the ball OTt the wing, they were passed the bell and d.dn't like the pressure; they ran into touch. 

The Commonwealth'5 environmental assessment procedures may well 
be worse in ':erms of environmental assessment eLnd public 
participation than before the Sackville judgment. The amencients 
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On 22 (ktiiber 1984, the plaintiff issuert the wi ll in this action 
t latmiug ;igainct the cix ticknilants injunctions rcstiainiisg theni from 
mu iiiging the 1sLiuiit it Is t ipyriglil in its ctsniputer si sfiw.irc Is ins passilig. 
isif iii vai titus desc,j1stiisu,s frosts breaching, or procuring the bieach iii. 

the agreement and from nilsusing the plaintiff's confidential or secret 
infitimatisus regaribsig the system I have dcscribctl mcrcly the substance 
of the injunctions sought Its addition, the writ claims damages and the 
usual ancillary relief common in breach of copyright passing oil and 
misuse of umfitlential information cases. 

ihe writ was not, however, served on any of the defendants Instead, 
the plaintiff moved the court ex pane fur Anton P111ev orders, Marcia 
iflImnctions md certain negative injunctions. The hulk of the nelici 
sought I gmantetl, including Antast Pilfe, orders Mgainst the first five 
dcfend.snis in respect iii their respective London premiscs. But, as I 
havc said. I refused to make an Anton Pilfer order against the sixth 
defenil;uuit in respect of its Ilelgian premises. The justification put 
fimiward by Mr I addie, on behalf of the plaintiff, for the giant of Anion 
l'illcr oitters at a stage before service of the proceedings on, or any 
notice of the proceedings to, the defendants was that the facts of the 
case gave rise to a fear that, if free to do so, the defendants, or some of 
thens, might take steps to destroy or conceal the documentary and other 
evidence of the wrongdoing on which the plaintiff's action was based. 
('spied discs, it was said, could easily be scrubbed clean leaving no trace 
of the copying. l)ocunientary evidence of improper sales of hardware or 

software to customers could be destroyed leaving no evidence of the 
transactions. 

Very constskrahsk affidavit evidence and very many exhibits were 

placed before mc in sm.ppsnt of the plaintiff's application. This evidence 
was, obviously, at the stage at which the application was made, 

unanswered. The defendants may have a complete answer to every 
allegation made against them. Nevertheless, on the basis of the evidence 
before me and (sir the purposes of the application being made. I was 
satisfied tl,,it the plaintiff's Fear was a reasonable one and that the 
plaintiff might to he protected by the grant of an appropriate 4ntonm 
Puller tinier. I. thencIore, matte against the first live defendants, union 
Pills', orders sit respect of their icspcctivc premises. 

The plaintiffs omission to serve the writ or give any notice to the 
defendants of the proceedings follows the usual practice where Anions 
Paller unless are to he sought. On the plaintiffs evidence the whiik 
point sit the ,1 Ohm l'gllu'r order would otherwise have been lost 1 lie 
plmintift mrpctl limi the writ, notice sit motion ,uiul athilavit cvidc'nc'e 
shoiihh be served sits the skfentl.iuits, together with the ,lnto,r Pills', order 
itclf luu h imiilsl then iiiuuiiettiatcly be exuied 

In the cisc of I:iigli-,Is tlefciisJants, service presents no legal difficulty 

I tie will and oilier di mciumcnts cars be served in England. But where 

service abroad is necessary, leave of the court, under K S ('., Ord II, 
1111151 first he obtained and the case brought within one or other of the 

paragraphs of ink 1(1) of th.ut order. Since the sixth defendant is a 
hlehgiin ttsnip.iny stilts 1st' 1h.ite of husi,scss in Englamnl. service sin the 
sixth tic Ictiil,iiit reshiiircil Ieve nuder ( )rder hi A ectintlingly the pl.iimitifl 
alilihietI liii sin It lt;ive ailst ichicil sun paragi;uph (j) is( I lid 11. r 1(1) as 
t'smvt'uuisg the i .ise h'.ur.mgr.islu (i)  cis,ut'lt's tc,sve in he gisell 

A 	A 	"ii the action begun by will being properly brought against a 1wrss.n 
duly served within the jurisdictiosi, a person out of the 1uii.dsttion 
is a isceessan y sir propel party thereto 

1 hat pa, agr aits sni1y applies if sonic defendant has heii duly ssi ted 

withiim the jurisdictisuit 	In the present case, not one had yet been setted 
But, if the facts are istheiwise appropriate Itu leave its he given tinder 

B 	H paragraph (j). 	I dii not see why, in a case such as the piesent. leave 

should not be given but expressed to be conditional upon scrvkc first 
being duly effected upon some proper defendant within the jurisdiction 

l'he plaintiff's evidence satisfied me, if the allegations in the affidavits 
are correct, 	that 	the sixth defendant 	represented one of the 	means 
whereby the two principal iiidividual defendants combined to misuse the 

c copyright material and the secret information of the plaintiff and OflC Of 
C the 	means whereby 	the 	first defendant committed breaches of the 

agreement under which that material and information was put at its 
disposal. 	I 	was, therefisne, satisfied that 	this was, or 	would 	he. 	alter 
service on an English defendant had been effected, a proper case fist 
leave to be given for service abroad on the sixth defendant 	Ati .mi(tuimgly. 
I gave leave conditional upon service first being duly effected on the list 

I) 	I) defendknt. But the conclusion that the requisite leave under Order It 
should be granted does not dispose, to my mind, of the difficulty of 

granting an Anunns l'i!ler tinder against the sixths defendant intended to he 
executed against that csinipany's premises in Belgium before JOY  service 

of process has been effected on that defendant 
There are difficulties Nails of jurisdiction and of discretion 	I will tIeat 

first with jurisdiction. 1 he Ihigh Court has a territorial jurisdiction. 	It 
E has jurisdiction to make orders in respect of goods or land within the 

jurisdiction, 	on 	agaimist 	hireinises 	subject 	to 	jurisdiction 	It 	freqiiciitty 

exercises such jurisdiction cx panic and before service of process on the 

relevant defendant. It often, upon appropriate undertakings being given 

for the issue of a writ, exercises such jurisdiction before any action has 

actually been commenced 	In these cases the question wheiher the 

F 	F desired cx porte order should or should not he made is generally one of 
discretion, not of jiinisdictissn. 

But a ft ure ign tIe Ic iisl;sii i is, pr iina I a 	ie , ii. it stilt icc t tim i lit 	iii ,  us' In loin 

iii the ci suit 	Sue hi a tic fc ndiiit ni.0 y I mectmnic sW ijec t iii the pus isthmi iii in iii 

the 	court 	if 	service 	itt 	process can 	be 	elleticd 	sin 	the 	stekisslaist 	in 

England, or if the defendant suhismits Iii the jurisdiction - as. for instance. 

by 	instructing 	solicitors 	to 	accept 	service- -or 	if 	the 	court 	assumes 
' jurisdiction by authisrising service under Order II 	But usnid scivice has 

hscen effected the 	foreign defendant mutes not 	become subject 	to the 

juinisdictissn 	sit 	the 	csiuit 	The 	remedy of 	a 	foneign 	defendant 	.ig.uinst 

whom an under uniter K S (' 	Ond 	II for service abroad has been made 

is to apply to set 	asiile 	that 	nuder. 	It 	is well established that such 	an 

application 	is 	not 	a 	sulinnisstuni 	to the 	jun isdsction 	If 	the 	application 

II 	 II succeeds, arid the ordci is set aside, the count is, in effect, declining to 

assume junisdsction ovem that foreign defendant. 

But 	an 	,4n:r,n 	Piller 	ssnder 	is 	a 	mandatsimy 	tinder 	s,itended 	for 

immediate execution 	The effect of execution of an Antsm,i Pilfer order 

cannot, in practice, wholly he reversed by the setting aside itt that order 

or, 	in 	the case sif 	hiumcigus itehenstaists, 	by 	the 	setting aside 	all 	the 	heave 

given under I )utkm 	II 	[he foreign premises will have been esutcieti ilium. 

he its it ii Ole uii 5 its this ist I" (misuses will have been ci pied ii; t .ake ii ,jw my by 
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have gone further thai-i they need have gone to addrsss the alleged 
problem of unOertainty as to when to designate and of proposals 
being designatec too frequently. 

An amendment to the prOcedures could have been made which would 
still require regular Cesignation of existing developments for the purpose of rviewing any change to environmental impact, but 
not so frequently as to be absurd. The amendment could have been 
to the effect tht, if there is no change to the proposed action 
having a aignif:cant effect on the environment, then only one 
initiative in any twelve month period need be designated in 
relation to a proposed action. 

Annual referral is not excessive and there is precedent for this 
arrangement, The Australian Heritage ComissioA requires that 
advice be sough -: each year in relation to many approvals. An annual referral to the EPA would enable the E?A to keep a 'netter 
under review and for the Environment Minister to decide, based 
on the matters listed in clause 31.2, if and when further 
assessment should be done. 

The burden on th Ation Minister is negligible; one letter each 
year for matters affecting the environment to a Significant 
extent. The EPA would need to update its information each year 
on these major projects; some might say this is an appropriate role for an EPA. 

Application of the Procedures. 

Formerly, SackviLle J had interpreted the Procedures to mean that 
matters affecting the environment to a Significant extent were 
subject to the procec1urs; Ia the action on the ground, rather than any decigio or permission. 

The procedures now apply to Commonwealth actions. These are actions of the kind found in SQctlon S(l)(a)(e) of the Impact 
Act. These subsections describe the formulation of proposals, 
the carrying out of works and Other projects, the neotia'cjon, 
operation and ar.forcemen-t of agreements and arrangements, the 
making of or prticipatiori in the making of dections and 
recommendations and the incurring of expenditure. 

A proposed action has been redefined to mean a Commoriwlth 
Action which has been designated. 

An environmentalLy significant action Is a Commonwealth action which will, or is,  likely to:- 

effect the nvjrønjnent to a significant extent or to result 
in Such an 4f feet; or 

have the e:fect of committing or Causing an action by another person that: 

1. 	would otherwise be unlikely to ooeur and 
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ii will or is likely to effect the environment to a 
significt extent, or to result in such an affect; or 

C. have the effect of promoting or facilitating an action by 
another person that will, or is likely to, affect the 
environment o a significant extent to result in such an 
effect 

The Threshold Tes; for Asesment. 

Under the former Administrative Procedures, the Action Minister 
was obliged to deeignate a proponent as soon as there was any 

initiative in relition to a proposed action (a nattez' affecting 
the environmflt t a significant extent). 

Under the recently gaietted procedures, the test for designation 
is whether an action is an environmentally significant action 
The revised procedures go On -to prov.de that the Action Minister 
is not bound to designate in two broad categories. 

A. A proponent has been designated in relation to another 
Comronwealth action (the earlier proposed action) and the 
Action Minister considers that any relevant environmental 
effect of tine later action; 

I 	has be€fl fully taken into account in relation to the 
earliet proposed action; or 

ii 	where 'the earlier proposed action haS been allowed 
before envirOnmental assessment has completed, will be 
taken into aceount when assessment is done. 

B. 	A proponent has been designated in relation to another 
Commonwealth ection and the Action tvinister considers that 
any relevani: environmental effect of the later action: 

i. 	is an extension of the environmental effect of the 
eeri.ie: proposed action; and 

ii 	is not of a nature significantly different from that 
of the effect of the earlier proposed actions; and 

iii does not significantly add to the effect of the 
earlier proposed action. 

These clauses represent a giant step backwards from the law as 
it was previousl3! . -  Firstly compliance with the procedures in the 
manner s.iggestecI by the Sackvili.e judgement wu1d mean that 
wherever there was a significant effect on the environment from 
a development such as logging for export woodchips, an 
application for a renewal of a licence would prompt a referral 
to the lepartment of Environment. This is subject of course to 
the exception that a matter need not be referred it it had 
already been de:1gnatGd recently. 

ki 
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The scope of 1;he exception is uncertain, but a reasonable analysis would conclude that once a coal mine had been designst, for example, as a result Of an export licence epplicatiork, thin it would be som time before it needed to be designated again. 

This is hardly onerous for the Action Minister, 	it simply requires a letter to the Department of Environment. The 
Department of Environment Would be kept regularly informed about 
the progress of matters affecting the environment to a 
significant extnt and, at some stage after an environrrenta1 
impact statement had been done, may cOnclude that further 
assessment was required. 

The position uri1er the new Procedures is that matters need only 
be referred to the Department of Envirorurtent where the Actj 
Minister Consijers that the environment al impact is of a 
significantly different nature or significantly adds to the 
impact of the proposal which had been designated before. One 
must remember that designatjn leads to assessment in very few 
cases. 

This change has the potential to lead to "death by a thousand 
cuts". Woodchip licences around the Couhtry Could be increased 
by 20% each without designation. 11 would be a risky and 
expensive exercise for a conservation group to corwjnce a Court 
that the Action Minister was totally Unreasonable in saying a 204 inoreasa was not significnt. 

The procedures leave open the capacity for incremental increase 
and change in a development. Each Individual increase or chang's 
may not be significant but the aggregate around the country Could 
in theory be at least as great as any of the initial Commonwealth 
actions which prompted designation. 

The decision as to whether the nature or extent of an environmental Impact has changed lies with the Action Mijgtr. 
This perpetuates the problem of the Action Nini$tQr not being the Minister with the expartie to ascertain significance and being the minIster with an interest in ensuring that the action takes place. It is also contrary to the EPA's own recommendations in the EIA review process. 

The Resources Minister has already indicated the fashion in which such charg will be Interpz'eted. In his reaso. for not 
designeting Harris Daishowa in relation to its woodehip licence 
application last year, he asserts that the additional logging of 
172,000 tonnes from Victoria, Which has not been the subject of  environmental a$sessment, is not significant. While this may 
appear unrea5on&,le to ordinary people, a court may not reach the 
same conclusion. It is quite a differt matter to prove to a 
Federal Court judge that this COnCl&jon was SO UNRE$ONp,BL that it was not Open to the Minister, 

4 
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CASE STUDY AND OBSERVATION 

The case study and observation is an alternative in the course and constitutes 25% of the 
available marks. 

1. 	Objectives 

To familiarise students with the contents of a solicitors file - the court 
documents, records of interviews, etc. 

To place the procedural steps and consequent documents in the context of an 
actual case. 

To view the relationship between the client and the solicitor; the solicitor and 
the barrister; the legal practitioners and the court; the barrister and solicitor 
and unadmirted personnel. 

2. 	The Case Suitable for Study 

The course is based upon Victorian civil procedure with an emphasis upon pre-trial 
proceedings. 

The case must be a civil proceeding. 

The case ought to originate in the County Court, Supreme Court, Federal 
Court or High Court. 

A case with relatively extensive pre-triai manoeuvering is most appropriate. 

A student might wish to compare two or more cases or cases from two 
different courts. This is acceptable but by no means necessary. 

3. 	Arrange the Study 

Students must make their own arrangements in contacting a solicitor (or barrister) and 
selecting a case. Of course, if one has a family solicitor, a relative or friend in the 
profession, or knows an articled clerk, there should be no difficulty in arranging a 
visit. Even in the absence of an established contact, most practising lawyers should 
prove willing to help, and students should not be backward in seeking assistance. 

4. 	What Stages of the Proceeding 

Ideally, one should witness a case from the time the client first contacts the solicitor 
until final judgment and the time for any further appeal has expired. Unfortunately, 
litigation is not an environment controlled by the University and students study Civil 
Procedure only one academic semester. Therefore it is realised that some will see 
only the beginning of litigation, some one interlocutory step, some the hearing. 

The case chosen should have at least reached the stage where a writ has been 
issued and defendant appeared. 

The case need not have reached the hearing stage; even if settlement is likely 
and no open court appearance envisaged, the matter may be appropriate 

(C) 	The witnessing of an open court hearing without any knowledge of or access 
to the pre-trial history of the case is NOT sufficient. 

(d) 	A case that has been completed and is now a dead file, while not as desirable 
as a 'live case will accomplish most of the objectives listed above and would 
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Development Beforts ABessmeflt. 

Insertion of a new part in the Administrative Procedures, dealing 
with performing ongoing operationB before complying with the 
produrGS, formalisee and attempts to legitimise a practice 
which has been going on for some time. That is, granting a 
Commonwealth approval before environmental assessment takes 
place. 

On the face of thia Procedures, the Minister for the siwironment 
can only exempt ongoing operationS of a project; ie where a 

project i8 alreay operational. What of projects which have 
commenced in breach of the Admin Procedures, such as the Gunna 
export operation The EPA wrote on three occasions, imploring 
DOPIR to designate the proposal. The Minister for Resources has 
now designated tho operation, acknowledging its impact, following 
the commencement of two gatS of court proceedings. You can bet 
that the EPA have tossed in the towel and will consider this an 
'ongoing project" and eligible for an exemption from assessment, 
at least for a period of time. 

"ongoing projects" are likely to be allowed to continue 
therefore, often despite an Action Minister's earlier unlawful 
failure to designate, until some indeterminate assessment process 
takes place. In 1990 the AOtiOn Minister designated the export 
of woQdchipe from the north coast of New South Wales. It was not 
until 1994 that e fina]. EIS was presented. During the ent&e 
time, the company concerned continued to carry out the "proposed 
action 

With the MacArthur River mining project, a "new" proGct, 
asessmertt was conunenced and completed within 6 months. This is 
a somewhat dif:erent timesoale, becausG assessment was a 
prerequisite to pprovaJ.. 

Any project operating at the state level which seeks to expand 
markets by exporing may well will be an "Ongoing project", The 
exemption described above Is thus not limited just to 
developments which commenced before the Impact Act or which have 
slipped through the lawtul designation procesS in the past. 

The introduction of the concept of assessment after the 
development has taken place makes a mockery of the process of 
assessment. 

The question erises , what else could the goverrinierit do? It is 
worth examining the approach taken on other occasions, because 
this is not the .- first time tiat a test case has created 
uncertainty as to hew to put the law into proactice equitably. 

As a result of a Court of Appeal case brought by the EDO in NSW, 
many mines and quarries wern found to be operating unlawfully 
because the Department of Mines had not considered an EIS when 
issuing teases for them. The COALITION government of the day 
didn't exhibit the same krieejerk reaction we have seen from the 
Commonwealth Go,ernrnent, overturning the court decision. 



RAMBO LITIGATION: WHY HARDBALL TACTICS 
DON'T WORK 

This article published in the American Bar Association Journal in 
March 1988 deals of course with the US scene but has a message 
some of us might ponder. 
Robery N. SayI.r 

Hanibdll is taking the most difficult positron for your 
op 	he ponent t: your c/sent will 11w with - and then 
doing wnat you say you will do. You never ever back 
down. 

- 'Playing HanibaJl" ABA Journal. July 1917. 

ABUSES IN THE LEGAL SYSTEM. Cl. CHESTEYON 
said. arose not because I*wwrs were wicked or stupid. 
but because they had "gotten used" to them. 

A case to point is the conduct that parades under 
the banner of zealous advocacy. In the Journal atucl& 
proponents of hardball cLaimed that it was not just 
permissible, but obligatory for fulfilling an advocates 
duty to serve his clients. Opponents denounced only 
the most egregious cooducL Caught in a dcfiniuonai 
muddle, the disi-,m.rn fotindeed. the two sides miiang 
pass each other. 

Bvwvn spitball and slow-pitch softball exists an 
approach to trial ad'bvy warranting uxgenc iX2ion. 
because is is penidous and on the rise. Call Is the 
Rambo Reflex or "hardball" lawyenng - ike 
pornography, you know it when you see it. It is 
characterized br. 
O A inanthet that litigation is war and that describes 
trial practice in military terms. 
0 A conviction that it is invariably in yow' intest 
to make life miseehIe for your opponent 
O A disdain for common courtesy and elvility, 
assuming that they ill-befit the true wamor. 
0 A wondruns Iaoiity for mampulacing facts and 
engaging in revisionist history. 
0 A hair-agger willingnes, to fire off unnecessary 
motions and to use discovery for inumidation rather 
than fact-finding. 
C An urge to put the trial lawyer on omier stage rather 
than the client or his cause. 

Unfortunately, ennie firms adopt this as a 
signatuie and many L.,ess perceive a mini-epidemic. 
Why? The perception is that it wvrt.s. But there is 
utterly no support for that auumpuon. which usually 
rests on this fa.liacr X ,ns some cases he's an ornery  

cuas therefore. he wins because he's ornery. 
But judges regularly contend that the rerse as 

true. It defies all common experience to believe that 
roennipirnedness is persuasivc flyto find some other 
field of endeavour - from potiuca to public reLations 
- where this is the case. 

Another ,usnricanon for hardball is that is proves 
you lov, your clients, they lov, you and anything short 
of it compromises them. Gerry Spence has even cast 
the argument as a moral imperative, noting in "Playing 
Hardball" that lawyers who don't pull out all the stops 
in presenung their cases "don't love their clients". 

No doubt a few clients feel more "loved" if their 
lawyer is Anile the Hun - some lawyers have been 
retained for just this reason. But just as many clients, 
weitry of the shouting and the expense it brings, have 
come to doubt its effectrwness. 

On another level. Monroe Freedman, a Hofsui 
Univosisy law professor, states in "Playmg Hardball" 
that ovility in litigation can be 'a euphemism for the 
old boy Oeink., for wvmng up for one another". The 
notion is that civilized conduct is for the momed. the 
borin& the timid, the conservative - but not for the 
creative and the free-spirited. This is bonkers. Civility 
Is not, and never has been, synonymous with pin-
striped suits and the well-heeled. Not has it ever Deen 
anathema to all but corporate America. 

And then thee is the military model: Utigauon 
is war and the warrior muss uzciu weapons. The first 
chasacterrution is bizerre - indeed, dead wrong - 
and the second is a non swtur. Litigation is a means 
of dispute resolution that has been carefully crafted 
to be non-warlike. Whatevw its resemblance to war - 
to the limited cment that it produem winners and losa 
- it is nossiiessiie to assume as rpoiwen the use of martial 
arts. 

Another myth is that the closest thing to pure 
justice is adueved by a contest of hardball litigators. 
Why on earth, one wonderS, should this be so? 
Scholars ate not convinced that adversarial litigation 
yields a more pine form of justice than other dispute 
resolution methods. And no one has ever constructed 
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Instead an amendmnt was drafted, in consultation with interested 
parties. This elowed those people Operating without an EIS to 
register. They were given two years to prepare an EIS and comply 
with the 18w. Du'ing this time their ptOduction was limited to 
current production ratea. That is, they couldn't increase 
extraction durinci the window they had been given. 

This was a mature response to a practical problem presented by 
declaration by the court of the meaning of the law which. 

differed from earlier understanding. 

Cabinet documents forwarded to the EDO show that there was an 
express intention not to consu..t before bringing in these 
changes. The Commonwealth government considers the alternatives 
to the new Administratitre Procedures to have been either to 
exempt ecisting industry, or to Shut dOwtl industry until an EIS 
was done. 

This is either a failure to display an ounce of commonsense or 
imagination, or a deliberate attempt to mislead and create a 
climate of crisis;. 

The "ongoing Pro ct' exemption should be limited in time by a 
sunset clause. It implicitly ac3cnowledgea tht there are projects 
operating which ought to have been designated and which have not, 
in breach of tha law. It rewards these ongoing breeches by 
providing a machariim for allowing the projects to continue if 
they are ever cat.ght out at soma stage in the future by a court 
ruling that thart,  shOuld have been an EIS. 

Review and Assess rent of Environmental Aspects of proposed action 

Clause 10.1.1 gives the Department of Environment powers to 
review and esses the environmental aspects of a development at 
any time. Partiouler reference is made to assessing the 
effectiveness of safeguards and standards set for envircinmental 
protection and the accuracy of any forecasts of the environmental 
effects, 

The Department hL5 NEVER used this power in the peat 20 years. 

The changes to the Ami.riistrative Procedures would not be so 
important if the Department, or the EPA within the Department, 
could stand up for, Itself and use its existing powers of review. 

The scramble to change the Administrative Procedures also defeats 
the purpose of the review which is ciurrently taking place. 
Careful consideration has given way to cri.es that the sky is  
falling. S  

Current Litigation 

Our clients are ilurrently considering their positions in light 
of the chanye. Some challenges to wooacip liCences may be 
cac1emIç now. Proceedings in relation to the licence issued to 

North Limited in Tasmania have been diOontinued. 

2. 



(iii) Leasing Dispute. The Lessee and Lessor disputed the interpretation of additional 
fees, not specified in the original contract. The matter was successfully mediated 
and each side estimated they saved $ 100.000 in litigation costs. 

There are a number of cases which have been successfully mediated in Victoria, arising 
from a commercial background, but it is noticeable that there is a reticence amongst 
some executives and their legal advisers who may be concerned with their subsequent 
legal rights before an adversarial body or the confidentiality of making a frank 
disclosure in mediation. My expennce indicates there is no izrounds for such fears. 

Finally, an additional positive attitude arises from mediation, where the professional 
adviser is aware of the medium and, in appropriate circumstances, writes the initial 
letter inviting the other party or parties to join in mediation, rather than the aggressive 
letter normally delivered demanding payment or attention to whatever the circumstances 
may be within so many days or else! The situation is further enhanced by inclusion in 
commercial contracts, which is now becoming common in many parts of the world, of 
a dispute resolution clause requiring the parties to at first instance endeavour to dispose 
of any conflict by the non-adversarial means before commencing proceedings in 
arbitration or litigation. 

Yes, Mediation in commercial disputes is a positive step to be considered by all entities, 
irrespective of size or industry. As quoted from Cardinal Newman in the 19th Century, 
When men understand what each other need, they see for the most part that 

controversy is either superfluous or hopeless'. 

D.H. von Bibra 
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The Adminitratve Procedures can be dis11owed by either House 
of Par1iient by motion wIthin 15 sitting days of their taI1ing 
in the House. The Minister for Resources has agreed to 
cisoontinuQ his appeal, providing the AdminIstrative Procedures 
are not disallowed. Dia1lowal appears unlikely. 

7 
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in which the amount sought to be recovered or the value 
of the subject matter is more than the jurisdictional limit 
unless the parties consent in writing; or 

by which title to any property, the value of which at the 
time of commencement of the proceeding is greater than 
the jurisdictional limit, is sought to be affected unless the 
parties consent in writing; or 

brought by application for a prerogative writ or an order 
in the nature of a prerogative writ; or 

brought upon a judgment of the Supreme Court. 

(3) 	If a verdict is returned for or a judgment is given for an amount 
greater than the amount sought to be recovered in the civil 
proceeding by the plaintiff- 

the Court must find and record the amount of the verdict 
or judgment; and 

the plaintiff may recover the full amount of the verdict or 
judgment or, if the full amount is liable to be reduced in 
accordance with Part V of the Wrongs Act 1958, the 
amount to which the full amount is so liable to be 
reduced, even if that full amount or reduced amount is 
greater than the amount sought to be recovered'. 

Value of property 

'38. 	For the purpose of determining the jurisdictional limit in any 
application, claim, dispute or other civil proceeding relating to 
any rateable property, a certificate given under section 265A of 
the Local Government Act 1958 stating the most recent valuation 
of the rateable property made on or before the date of the filing 
of the originating process and being the capital value where 
stated or other relevant valuation where not, is conclusive 
evidence of the value of property which is the subject matter of 
the dispute in the application, claim, dispute or civil proceeding'. 

Whether proceedings within jurisdictional limit 

'39(1) It is not necessary for a plaintiff to aver or, unless the issue is 
raised by any other party, to prove that the amount sought to be 
recovered, or the value of the subject matter of the dispute, is 
within the jurisdictional limit. 

39(2) If civil proceeding is wholly or partly beyond the jurisdiction of 
the Court, the Court may - 

amend the originating process by which the proceeding 
was commenced for the purpose of bringing the 
proceeding within jurisdiction; or 

order that the proceeding be stayed pending the making 
of an application under Part 3 of the Courts (Case 
Taunsfer) Act 1991; or 
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The Hon Paul Keating, 
Prime Minister, Parliament House, Canberra. 2600. 

Dear Prime Minister, 

Re: Reform of the Commonwealth environment impact assessment law 
Your Government promised to deliver a major reform of the Commonwealth 
environmental impact assessment (E1A) process via the Public Review being conducted by 
the Commonwealth Environmental Protection Agency (CEPA). 

That review is now running very late indeed, almost 12 months late, and I am very 
concerned that the delays in the review process will mean that your Government will not 
achieve this major reform before the next election. 

A failure to complete this review and achieve a very significant improvement in 
Commonwealth environmental impact assessment laws before the next Federal election 
will be seen as a major failure of your government and will be a major handicap to 
community acceptance of your Government's claim to 'green' credibility. 

I am sick of having the Labor Party promise action on environmental issues and then not 
deliver by wasting time and diverting effort away from key policy areas. 

I will not accept another promise by you, in a election campaign, that a future Keating 
Government will deliver the promised reforms to the EJA laws. You must deliver a new 
Act before any election in order for me to take seriously the ALPs commitment to 
environmental issues. 

The Mabo issue was rightly seen by you as so important as to merit special, urgent 
community consultations and priority legislation. Reform of the EtA laws is of a similar 
national importance and it also demands effective action to achieve 'certainty'. 

I am aware of the options and range of legislative proposals being developed, ever so 
slowly, by CEPA and their current thrust is too weak and unaccountable. CEPAs proposal 
will not ensure international best practice in EIA in Australia. 

I want credible, effective, outcome oriented Commonwealth EIA laws which deliver in 
the public interest: 
objectives and ESD principles for Commonwealth EIA written into law via a new Act; 
clear 'triggers' for Commonwealth involvement in ELA, & Government to USE them; 
where discretion is exercised, decisions on 'whether a proposal is assessed' must be made via 
resourccd public participation, not secret deals; 
decisions on 'what' is assessed & 'how' to involve the public via EJA 'scoping processes'; 
comprehensive, accurate, quantified information in professional, unbiased EIA documents on pain 
of penalty; 
increased public access to all relevant information and all levels of decision making 
effective legal powers for CEPA & Environment Minister, unfettered by politics; 
environmental monitoring plus 'environmental audits' to review impacts and effectiveness of 
mitigation measures and ensure compliance; 
the EIA process must be transparent & accountable with a capacity for 3rd party civil enforcement 
rights, including Commonwealth legal aid. 

I request that you reply directly to me advising precisely what action you will take to 
ensure the above outcomes are actually achieved by the end of 1995. 

You 3si ncerely, 
(signed) 



John R Corkill 
Public Interest Advocate, 

Environmental Educator, Planner, Policy Adviser 

I Oliver Place, Lismore. 2480. 

FAX COVER SHEET 
TO: 
	Sid Walker, Executive Officer 	 DATE: 	13 July 1995 

AT: 
	Nature Conservation Council of NSW 	Per Fax No. (02) 247 5945 

FROM: 
	Corkill @ NEFA Bunka. Lismore. 	No. of Pages mcI. this: 

'z 

RE: 
	

Commonwealth EIA Review - Recommendations to NCC Executive 

MESSAGE: 
Please find following a draft letter which could be multi-copied and circulated as part of a 
letterwriting campaign to highlight the need for Commonwealth EIA law reform. 

In terms of what actions might be recommended to the NCC Executive I suggest: 
• the Suggested Strategy, 8 page SubmissIon Summary and 9 point Summary of Issues be 

tabled for information of Exec members; 
• that NCC Exec carry a resolution recognising Commonwealth EIA reform as a top 

priority environmental issue in the up-coming Federal election; 
• that in their motion on the issue, the NCC include recognition that NSW, and NCC as 

the peak NSW body, has the greatest experience with EIA and should play a leadership 
role in any national pre-election campaign on reform of the E1A law particularly since 
severalthf the key Commonwealth players are NSW based i.e. Faulkner, Keating, Harry 
Woods etc; 

• that the Exec 
meeting, and 
group; 

• that NCC request James Johnson of EDO to provide a special briefing to Exec members 
and / or ELO group members to explain and clarify any queries about the submission 
and suggested strategy; 

• NCC Exec to request its delegate to the ELO group to seek the views of other groups in 
ELO network on additional elements of such a strategy and people I groups to pursue 
specific actions identified; 

• the Submission Summary and 9 point Summary of issues be distributed to all NCC 
member groups, as soon as possible; 

• NCC delegate to next Peak Conservation Organisations (PCO) meeting place 
Commonwealth EIA reform on the PCO agenda and forward copies of the 3 documents 
for pre-circulation to other PCO delegates; 

• NCC commission an article on the issue for the next edition of NCC newsletter; 

Hope this helps! Cheers!! j Kc 
If this Fax is imperfect, please phone the sender on (066) 224 737 

note the Suggested Strategy and defer discussion of it til the next Exec 
in the meantime forward it for circulation to & discussion by the ELO 
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HANSARD PINK 

((start speech) 

Senator FAULKNER (New South Wales - Minister for the 

Environment, Sport and Territories) (5.23 p.m.) - Amendments 

to these administrative procedures made under section 6 of the 

Environment Protection (Impact of Proposals) Act 1974 were 

tabled on 11 May. As a number of speakers have mentioned, 

these amendments were triggered by the decision of Mr Justice 

Sackville in the Federal Court in the Gunns case. 

In that case the court examined aspects of the 

administrative procedures not previously subject to judicial 

scrutiny. Following the Gunns decision, the government 

received advice that the case had implications for all areas 

of government decision making. The court's decision meant that 

whenever the government considered granting, for example, an 

export licence for coal or for bauxite, the environmental 

consequences of that decision needed to be considered. This 

was the case regardless of whether the project had already 

undergone environmental impact assessment. 

The Commonwealth government, of course, makes a very 

significant number of such decisions on a weekly basis. For 

example, some coalmines in effect require several export 

approvals in a single month. Under the previous procedures, as 

interpreted by the Federal Court, every export approval 

decision for those coalmines would need to be referred to the 
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HANSARD PINK 
Environment Protection Agency for re-examination. Frankly, to 

allow such a situation to continue not only would create 

unnecessary delays, and certainly a significant level of 

uncertainty for industry, but also would, as a very important 

point, waste and distract resources away from the 

environmental assessment of new or changed projects. 

more to come - turn 49 follows>> 
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HANSARD PINK 

((Senator Faulkner - in continuation 

In order to avoid this particular situation the 

government has amended the administrative procedures made 

under the Environment Protection Act. The amendments removed 

the need for operational activities to be referred to the 

Environment Protection Agency if there has already been an 

environmental assessment. Where projects requiring 

Commonwealth approvals have not previously been assessed, the 

government's responsibilities to assess that project remain. 

Where a project requiring Commonwealth approvals has been 

assessed but has undergone environmentally significant changes 

since that assessment, that project must be referred again to 

the Environment Protection Agency to ensure the altered 

environmental conditions are taken into account when the next 

Commonwealth approvals are given. 

The amendments also provide me with the power to allow 

day-to-day decisions to be made for an existing project while 

that project undergoes assessment. I do note the concerns that 

Senator Coulter has outlined to the Senate during this debate 

and on previous occasions that, under the amendments, 

judgments on which projects should be referred to the 

Environment Protection Agency remain with industry or, if one 

likes, approvals ministers. Of course, they are termed 'action 

ministers' in the procedures. 
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HANSARD PINK 
On this point I would draw the Senate's attention to the 

current review of the Environment Protection Act that is in 

fact being undertaken now by the EPA. Through that review the 

EPA has identified a range of issues which arise from the 

Commonwealth's current environmental impact assessment 

procedures. One such issue is the appropriate role of the 

environment minister in the determination of which projects 

should be environmentally assessed. 

The review process has ensured that all stakeholders, 

including state governments, industry, community groups and 

environment groups, have had ample opportunity to put their 

own views on how the Commonwealth's assessment process can be 

approved. Given that this public review process is well under 

way, it would have been highly inappropriate for the 

government to have addressed the broader issues such as the 

role of the environment minister before the EPA reported on 

the consultations that have taken place with stakeholders. 

The government, therefore, has elected to make these 

current amendments consistent with the current legislative 

framework. Let me state clearly that while these particular 

amendments are essential to allow important Australian 

industries to operate without delay or unwarranted 

uncertainty, and to ensure Commonwealth environmental 

assessment focuses on real environmental issues, nothing in 

these changes pre-empts the outcomes of the consultative 
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review process that is currently under way. 

It is through the review of the Environment Protection 

(Impact of Proposals) Act that the issues raised by Senator 

Coulter should be pursued, not through the disallowance of 

these regulations. This issue really does represent a balanced 

government response which arises from what is frankly an 

unworkable situation that has resulted from the Gunns case. 

more to come - turn 50 follows)> 
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Senator Faulkner - in continuation 

These procedures are already enabling the Environment 

Protection Agency to work with state governments and industry 

to ensure the Commonwealth's environment responsibilities are 

being fully met, and being fully met with no unnecessary 

disruption to key Australian industries. I stress the words 

'unnecessary disruption' because that is what it is all about. 

Senator Chamrette - That is what it is all about; 

avoiding disruption to industry. 

Senator FAULKNER - I thank Senator Chamarette for her 

support on this matter. Finally, it should be noted that the 

changes to the procedures will have no effect on decisions 

made by the government before the amendments caine into effect 

on 5 May this year. It is for these reasons that I will be 

opposing the proposal before the Senate from Senator Coulter. 

I ask the Senate to support what I think is continued good 

management of these issues by the government and a very 

sensible approach to our environmental assessment procedures 

and processes in Australia. 

Senator Cooney - And the generous support of Senator 

Kemp. 

Senator FAULKNER - Before I sit down, I would like to 

acknowledge, as a result of Senator Cooney's interjection, 

that for once Senator Kemp has got it right. 
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John R Corkill 
Public Interest Advocate, 

Environmental Educator, Planner, Policy Adviser 

I Oliver Place, Lismore. 2480. 
State Bank Acc. No. 000 270 14981 

INVOICE 
TO: Sid Walker, Executive Officer 

OF: Nature Conservation Council of N.S.W. 

@: 39 George Street, The Rocks. 2000 
	

Per fax 02 2475 945 

RE: Commonwealth EIA Review 

DATE: 30 June 1995 a''( 
	74 

Please forward payment for the following work: 

Preparation of two documents on the Public Review of the Commonwealth EtA Process 
• Summary of the PCO Submission on the EtA Review prepared by EDO; 
• draft Strategy for achieving major progress in the Public Review. 

As per: My fax of 19 June 1995 and your telephone advice 22 June 1995 

Document preparation: 10 hours @ $35.00 	 350.00 
Phone and Fax charges: 	 26.00 

Total payment Required: $ 

Direct payment to the above account no. is preferred. 
Thank you for your prompt attention to this invoice. 



John R Corkill 
Public Interest Advocate, 

Environmental Educator, Planner, Policy Adviser 

I Oliver Place, Lismore. 2480. 

FAX COVER SHEET 

TO: 	Sid Walker, Executive Officer 	 DATE: 	30 June 1995 

AT: 	Nature Conservation Council of NSW 	Per Fax No. (02) 247 5945 

FROM: 	Corkill @ NEFA Bunka. Lismore. 	 No. of Pages mcI. this: 2 

MESSAGE: 

Please find following my Invoice for work performed on the Commonwealth ELA Process 
Review. I would appreciate payment at your earliest convenience. -- 

If this Fax is imperfect, please phone the sender on (066) 224 '31 



John R Corkill 
Public Interest Advocate, 

Environmental Educator, Planner, Policy Adviser 

1 Oliver Place, Lismore. 2480. 

FAX COVER SHEET 

DATE: 	 29 June 1995 	 TO: Sid Walker, Exec. Officer. 
AT: 	 Nature Conservation Council of NSW 
Receiving FAX No. 	(02) 247 5945 	 No. of Pages md. this one()g 

MESSAGE: Dear Sid, 
•)f 	L/ 	c] 

Please find following:  
• my letter to Craig Knowles re Coastal Committee and a new Coastal Council; and 
• two extra documents I've prepared for the Commonwealth EIA Review Summary. 
as requested! 

See you next month. Cheets!)//c  

If this Fax is imperfect, please phone the sender on (066) 224 737 



John R Corkill 
Public Interest Advocate, 

Environmental Educator, Planner, Policy Adviser 

I Oliver Place, Lismore. 2480. 

FAX COVER SHEET 

DATE: 
	 29 June 1995 

	
TO: James Johnson 

AT: 	 Environmental Defenders Office 
Receiving FAX No. 	(02) 267 7548 

	
No. of Pages mcI. this one: three 

MESSAGE: 	Dear James, 
I hope you received my fax yesterday encl an 6 page summary and 3 page draft Strategy. 
Please find following two extra documents I've prepared for the Commonwealth EIA 
Review. I'd appreciate you consideration of these too! The 9 point summary could take a 
bit of wordsmithing, but it needs to be quite short. 

See you net montiL Chrs! 	
/ 

If this Fax is imperfect, please p'hone the sender on (066) 224 737 



John R Corkill 
Public Interest Advocate, 

Environmental Educator, Planner, Policy Adviser 

I Oliver Place, Lis more. 2480. P/i 066 21 6824. 

FAX COVER SHEET 

DATE: 
	

Wednesday, 28 June 1995 	TO: James Johnson, 
AT: 
	

Environmental Defenders Office 
@ FAX No. 	(02) 267 7548 

	
No. of Pages md. this one: 12 

MESSAGE: Dear James, 

Please find following 2 draft documents on Commonwealth environmental law reform 
prepared by me for NCC in line with our recent agreement. 
I've also sent these drafts to Sid Walker @ NCC for his review as agreed. 

I understand that NCC or EDO may wish to make some changes to these draft documents 
and I am happy to do so following advice from you and/or Sid. 

I intend to complete work this immediately. 
Please advise me of your çanges &/ or views a.s.a.p., perhaps via a quick fax note. 
Cheers! 

lfthis Fax is imperfect, please phone the sender on (066) 224 737 @ da NEFA Bunka 



John R Corkill 
Public Interest Advocate, 

Environmental Educator, Planner, Policy Adviser 

I Oliver Place, Lis more. 2480. Ph 066 216824. 

FAX COVER SHEET 

DATE: 
	Wednesday, 28 June 1995 	TO: Sid Walker, Executive Officer. 

AT: 
	 Nature Conservation Council of NSW 

@FAXNO 
	

(02) 2475945 
	

No. of Pages md. this one: 12 

MESSAGE: Dear Sid, 

Please find following 2 draft documents on Commonwealth environmental law reform 
prepared by me for NCC in line with our recent agreement. 

I've also sent these drafts to James Johnson from EDO for his review as agreed. 

I understand that NCC may  wish to make some changes to these draft documents and I 
am happy to do so following advice from you and James. 
I confirm your telephone advice that the budget ceiling for this work is $380.00 not $480.00. 
I will provide a suitable invoice to NCC shortly following advice of any needed changes. 

I intend to complete work this immediately. 
Please advise me of your tnges &/or views a.s.a.p., perhaps via a quick fax note. 
Cheers! 

If this Fax is imperfect, please phone the sender on (066) 224 737 @ da NEFA Bunka 



John R Corkill 
Public Interest Advocate, 

Environmental Educator, Planner, Policy Adviser 

1 Oliver Place, Lismore. 2480. P1, 066 21 6824. 

FAX COVER SHEET 

DATE: 
	

Monday, 19 June 1995 	 TO: Dr Judy Messer, 
AT: 
	

Nature Conservation Council of NSW 
@ FAX No. 	(02) 2475945 

	
No. of Pages mcI. this one: one 

MESSAGE: Dear Judy, 

I refer to our telephone conversation of Thursday last week, regarding the Commonwealth environmental law 
reform agenda. I agreed to record our agreement for this work in writing and forward it to you, Sid and James. 
The purpose of this fax is to meet that undertaking. 

As you know, I spoke to James Johnson from EDO to enquire whether there was still work on this from NCC's 
perspective which needed to be done; and whether there was still time to make input. He said 'yes' to both. 

James produced a 40? page submission which he presented at a recent briefing to CEPA on behalf of the Peak 
Conservation Organisations. He feels in its current form the submission is too lengthy to be easily accessible. 

James advises that last week, the Commonwealth officials said that they have already developed a proposal 
for the Minister but that the situation is "still fluid". 
James is very concerned that CEPA's proposal, developed and forwarded to the Minister before even hearing 
the PCO submission, is very narrow and may not even include open 'third party' rights for standing! 

He is concerned that: 
• the issues within C'wealth environmental law reform are not clearly understood by environment groups; 
• an increased profile of these issues is needed if the necessary political will is to be focussed to achieve good 

reform of the EP(lP) Act. 

He suggested, and I understand you agreed, that I spend some time to complete this submission by: 
• summarising the long PCO submission into short point form; 
• developing a strategy to deliver the summaly to key Commonwealth players. 

I propose to produce two documents as a consultant to NCC to address the separate points in the brief and 
undertake to provide them to NCC and EDO for consideration and further action by NCC and EDO. I understand 
the maximum project cost cannot exceed the funds remaining. 
I will provide a suitable invoice to NCC on completion of the documents preparation. 

I have faxed Sid and James in similae terms and unless there are significant problems with this proposed work, 
or with the details of the brief, I intend to start work on this immediately. 
I have asked Sid to please confirm this with you & James and advise me, perhaps via a quick fax note, a.s.a.p. 
Cheers! 

If this' 	is imperfect, please phone the sender on (066) 224 737 @ da NEFA Bunka 
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Friday - 10 March 1995 

AUSTRALIA NEEDS A 
COMMISSIONER FOR CHILDREN 

The children and youth of Australia, particularly in NSW, urgently require a 
Commissioner for Children to represent their human rights according to The Greens 
NSW No. 2 Upper House candidate, Ms Josephine Faith. 

"Such a Commissioner is essential to prevent other Australian states from following the 
'law and order' agenda being pursued in NSW by the ALP and Coalition," said Ms Faith. 

Ms Faith was responding to the Children (Parental Responsibility) Act 1994 recently 
passed by both the major parties, in breach of the United Nations Convention on the 
Rights of the Child and the International Convention on Civil and Political Rights. 

"This Act shifts the focus of "welfare care" to the "criminalisation" of the child. There are 
more than 4.5 million children and young people under the age of 18 in Australia, 
constituting almost 27% of all Australians," Ms Faith said. 

Ms Faith said that, in the past, Australia has been at the forefront of the international 
children's rights movement. She said that Australia was represented at the World 
Summit in 1990 when 71 Heads of Government pledged their support to the UN 
Convention on the Rights of the Child and committed themselves to take political action 
at the highest levels to give priority to the rights of children. 

"In 1994, the Human Rights and Equal Opportunity Commission drafted an optional 
protocol to the Convention at the request of the United Nations. However, Australia's 
claimed enthusiasm for children's rights has not been matched by any noticeable change 
in the policies or priorities of either the Commonwealth or state governments," she said. 

"The NSW ALP and Coalition parties are running cynical "law and order" election 
campaigns to capitalise on fears in the community. By focussing on the vulnerability of 
politically powerless children, these opportunistic politicians demonstrate that the rights 
of children will always be swamped by party politics and entrenched punitive attitudes." 

Ms Faith said that The Greens NSW believe that a Commissioner for Children should 
have the advantages of reporting to the Federal Parliament, independent of any 
particular minister or government department, as was done in New Zealand and Britain. 

"Legislation to create the position of Commissioner for Children should provide a 
statutory privilege for communications between children and the Commissioner, and 
should empower the Commissioner to draw up and circulate a proposal for a code of 
practice on confidentiality and other ethical issues," she said. 

"Candidates and parties aspiring to seats in the NSW Parliament should beware 
supporting the Children (Parental Responsibility) Act 1994 lest they condone further 
breaches of human rights and find themselves answerable to the United Nations. The 
Greens NSW cannot support any actions which will deny the human rights of future 
generations," said Ms Faith. 

.ends. 
For more info Phone: Tosenhine Fiifh on 02 21 2199 w or 02 F9fl 	11. 



John R Corkili 
Public Interest Advocate, 

Environmental Educator, Planner;  Policy Adviser 
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FAX COVER SHEET 

DATE: 	Monday, 19 June 1995 	TO: James Johnson, 
AT: 	Environrnetal Defenders Office 
@FAX No. 	(02) 267 754 

	
No. of Pages md. this one: one 

MESSAGE: Dear James, 

I refer to our telephone conversations last week, regarding the Commonwealth environmental law reform 
agenda. I subsequently spoke to Dr Judy Messer, in Sid's absence, and agreed to record our agreement for this 
work in writing and forward it to you, & Sid. The purpose of this fax is to meet that undertaking. 

I have advised Judy and Sid that I spoke to you to enquire whether there was still work on this from NCC's 
perspective which needed to be done; and whether there was still time to make input. I advised them you said 
'yes' to both questions. 

I reported to Judy & Sid that you advised that 
• Commonwealth officials have said that they have already developed a proposal for the Minister but that 

the situation is "still fluid"; 
• 	OU are \'ery concerned that CEPA's proposal, developed and forwarded to the Minister before even hearing 

the PCO submission, is vety narrow and may not even include open 'third party' rights for standing! 
and that you believe that: 
• the issues within C'wcalth environmental law reform are not clearly understood by environment groups; 
• an increased profile of these issues is needed if the necessary political will is to be focussed to achieve good 

reform of the EP(IP) Act. 

I've advised Judy and Sid that you suggested that I spend some time to complete this submission by: 
• summarising the long PCO submission into short point form; 
• developing a strategy to deliver the summary to key Commonwealth players. 

I have proposed to Judy Messer that I produce two documents as a consultant to NCC to address the separate 
points in the brief. I undertake to provide them to NCC and EDO for consideration and further action by NCC 
and EDO. I understand the maximum project cost cannot exceed the funds remaining. 
I will provide a suitable invoice to NCC on completion of the documents preparation. 

I hope these points correctly summarise your comments to me. If not please let me know a.s.a.p. 

I have faxed Judy & Sid today also, and unless there are significant problems with this proposed work, or with 
the details of the brief, I intend to start work on this today. 

I have asked Sid to please confirm this with you & Judy and advise me, perhaps via a quick fax note, a.s.a.p. 
C'heersl  

I&s Fax is imperfect, please phone the sender on (066) 224 737 @ da NEFA Bunka 
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* Media Release * 
Friday - 10 March 1995 

AUSTRALIA NEEDS A 
COMMISSIONER FOR CHILDREN 

The children and youth of Australia, particularly in NSW, urgently require a 
Commissioner for Children to represent their human rights according to The Greens 
NSW No. 2 Upper House candidate, Ms Josephine Faith. 

"Such a Commissioner is essential to prevent other Australian stats from following the 
'law and order' agenda being pursued in NSW by the ALP and Coalition," said Ms Faith. 

Ms Faith was responding to the Children (Parental Responsibility) Act 1994 recently 
passed by both the major parties, in breach of the United Nations Convention on the 
Rights of the Child and the International Convention on Civil and Political Rights. 

"This Act shifts the focus of "welfare care" to the "criminalisation" of the child. There are 
more than 4.5 million children and young people under the age of 18 in Australia, 
constituting almost 27% of all Australians," Ms Faith said. 

Ms Faith said that, in the past, Australia has been at the forefront of the international 
children's rights movement. She said that Australia was represented at the World 
Summit in 1990 when 71 Heads of Government pledged their support to the UN 
Convention on the Rights of the Child and committed themselves to take political action 
at the highest levels to give priority to the rights of children. 

"In 1994, the Human Rights and Equal Opportunity Commission drafted an optional 
protocol to the Convention at the request of the United Nations. However, Australia's 
claimed enthusiasm for children's rights has not been matched by any noticeable change 
in the policies or priorities of either the Commonwealth or state governments," she said. 

"The NSW ALP and Coalition parties are running cynical "law and order" election 
campaigns to capitalise on fears in the community. By focussing on the vulnerability of 

--politically powerless children, these opportunistic politicians demonstrate that the rights 
of children will always be swamped by party politics and entrenched punitive attitudes." 

Ms Faith said that The Greens NSW believe that a Commissioner for Children should 
have the advantags of reporting to the Federal Parliament, independent of any 
particular minister or government department, as was done in New Zealand and Britain. 

"Legislation to create the position of Commissioner for Children should provide a 
statutory privilege for communications between children and the Commissioner, and 
should empower the Commissioner to draw up and circulate a proposal for a code of 
practice on confidentiality and other ethical issues," she said. 

"Candidates and parties aspiring to seats in the NSW parliament should beware 
supporting the Children (Parental Responsibility) Act 1994 lest they condone further 
breaches of human rights and find themselves answerable to the United Nations. The 
Greens NSW cannot support any actions which will deny the human rights of future 
generations," said Ms Faith. 

...ends. 
For more info Phone: Josephine Faith on 02 2812699 w or 02 550 4515 h. 
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(02) 247 5945 
	

No. of Pages md. this one: one 

Dear Std, 

UAi t: 

AT: 

(°' FAX No 

MESSAGE: 

Welcome back! I hope all went well for you & Kia on your holiday! You deserved it!!! 

I recently spoke to Peter Hopper, & Judy Messer fol!owng an imtia! call from Peter H., regarding the 
iik 	r 	taI 

 
law reform a,.r.da MCC appart't'y still  ia' rn.. $° 00 tr.m  CE° 

completion of its submission to CEPA. 

I then spoke to James Johnson from ELX) to enquire whether there was still work on this from NUC's perspective 
which needed to be done; and whether there was still time to make input. He said 'yes' to both. 

James produced a 41 page submission which he presented at a recent briefing to CEPA on behalf of the Peak 
Conservation Organisations. He feels in its current form the submission is too lengthy to be easily accessible. 

James advises that last week, the Commonwealth offidals said that they have already developed a proposal 
for the Minister but that the situation is "still fluid". 
James is very concerned that CEPA's proposal, developed and forwarded to the Minister before even hearing 
ik P( i 	nkvru.i,r1 	fl,V)1M 	 'ib;,. 	 r.c,kI., 1e.r ..---. '—.-. ........,-.- ,."...-.,".-" 	S.'..- 	 . -.......'----- '- r'- 	r" 	 ndn  

He is concerned that: 

• the issues within C'wcalth environmental law reform are not clearly understood by environment groups; 
• an increased profile of these issues is needed if the necessary political will is to be focussed to achieve good 

reform of the Ei'(IP) Act. 

He suggests that I spend some time to complete this submission by: 

• summarising the long PCO submission into short point form; 
• developing a strategy to deliver the summary to key Commonwealth players. 

I propose to produce two documents as a consultant to NCL to address the separate points in the brief and 
undertake to provide them to NCC and EDO for consideration and further action by NUC and EDO. I understand 
the maximum project cost cannot exceed the funds remaining. 

I will provide a suitable invoice to NCC on completion of the documents preparation. 

Following my conversation with James I spoke to Judy Messer last lhurday, who authorised me to undertake the 
two point brief above, as a consultant to NCC. I agreed to record our agreement for this work in writing and 
forward it to Judy, you and James. The purpose of this fax is to meet that undertaking. 

Unless there are significant problems with this proposed work, or with the details of the brief, I intend to start 
work on this immediately. Please confirm this with Judy & James, and advise me of your OK, perhaps via a 
quick fax note, a.s.a.p. 
Cheers! 

If this Fax is imperfect, please phone the sender on (066) 224 737 @ da NEFA Bunka 



Tue Greens NSW Election Campaign '95 • Ph (02) 267 4410 • Fax (02) 267 3 15S 

MEDIA ALERT 

Ms Josephine Faith, 
The Greens NSW No. 2 Legislative Council candidate, and 

WA Greens Senator, 

Christabelle Chamarette 
will hold a 

Media Conference 
on the lawns of the Domain, outside NSW Parliament House, 

Tomorrow 
TUESDAY, 14 March at 

1.00 PM 
Ms Faith and Senator Chamarette will address the impacts of the NSW Coalition 
Government's underfunding of vital women's health services, particularly on 
Aboriginal women. 

"The PM's hollow apology to the international community will not heal the 
worsening health crisis affecting Aboriginal women," said Ms Faith. 

For more info Phone: Jo Faith on 02 267 4406 or 02 550 4515 h or 
Senator Chamarette on 015 77 4441. 



John R Corkill 
Public Interest Advocate, 

Environmental Educator, Planner, Policy Adviser 

1 Oliver Place, Lis more. 2480. Ph 066 21 6824 

FAX COVER SHEET 

DATE: 
	Monday, 19 June 1995 	 TO: Sid Walker, Executive Officer. 

AT: 
	

Nature Conservation Council of NSW 
FAX No 
	

(02) 247 5945 
	

No. of Pages mcI. this one: one 

MESSAGE: Dear Sid, 
Welcome back! I hope all went well for you & Kia on your holiday! You deserved it!!! 

I recently spoke to I'eter Hopper, & Judy Messer following an initial call from l'eter H., regarding the 
Commonwealth environmental law reform agenda. NCC apparently still has some $480.00 from CEPA for the 
completion of its submission to CEPA. 

I then spoke to James Johnson from EDO to enquire whether there was still work on this from NCC's perspective 
which needed to be done; and whether there was still time to make input. He said 'yes' to both. 

James produced a 41 page submission which he presented at a recent briefing to CEPA on behalf of the Peak 
Conservation Organisations. He feels in its current form the submission is too lengthy to be easily accessibk. 

James advises that last week, the Commonwealth officials said that they have already developed a proposal 
for the Minister but that the situation is "still fluid". 
James is very concerned that CEPAs proposal, developed and forwarded to the Minister before even hearing 
the PCO submission, is very narrow and may not even include open 'third party' rights for standing! 

He is concerned that: 
• the issues within C' wealth environmental law reform are not dearly understood by envzn)nment groups; 
• an increased profile of these issues is needed if the necessary political will is to be focussed to achieve good 

reform of the EP(IP) Act. 

He suggests that I spend some time to complete this submission by: 
• summarising the long l'CO submission into short point form; 
• developing a strategy to deliver the summary to key Commonwealth players. 

I propose to produce two documents as a consultant to NCC to address the separate points in the brief and 
undertake to provide them to NCC and EDO for consideration and further action by NCC and EDO. I understand 
the maximum project cost cannot exceed the funds remaining. 
I will provide a suitable invoice to NCC on completion of the documents preparation. 

Following my conversation with James I spoke to Judy Messer last Thurday, who authorised me to undertake the 
two point brief above, as a consultant to NCC. I agreed to record our agreement for this work in writing and 
forward it to Judy, you and James. 'The purpose of this fax is to meet that undertaking. 

Unless there are significant problems with this proposed work, or with the details of the brief, I intend to start 
work on this immediately. Please confirm this with Judy & James, and advise me of your OK, perhaps via a 
quick fax note, a.s.a.p. 
Cheers! 	 - 

/ 

If thiEx is imperfect, please phone the sender on (066) 224 737 (?i da NEFA Bunka 



3 pm, Thursday -9 March 1995 

GREENS TO DENY PREFERENCES TO 
ALP 

Negotiations between The Greens NSW and the NSW Labor Party on preferences.4— 
,-k-ey marginal seats-have stalled following an unsatisfactory ALP offer of Upper 
1-louse preferences and The Greens stinging criticism of Labor's forest policy, 
released yesterday. 

"There are no good reasons for Green voters to reward the Labor Party. Contrary to 
the ALP's claims, Carr's forest policy does not conform with the National Forest 
Policy Statement in several key areas," said The Greens NSW No. 1 Legislative 
Council candidate, Mr Ian Cohen. 

"Both State and Federal Labor have failed to accept the wishes of 80% of the 
population who want export woodchipping to end. Labor is taking Green voters for 
granted yet again, while Carr kowtows to a minority union which will not permit 
him to announce the binding, .tanp eM commitments which the rest of the 
community requires ," he said. 

Mr Cohen 	said that The Greens NSW had several times made it plain, in 
discussions held with the ALP, that a satisfactory forest policy and a preference flow 
to The Greens in the Upper House were essential to winning The Greens preferences 
in the Upper House and in marginal seats. 

"Bob-€-rr--ig-noredTh-atwarning and has attempted to buy Green votes with a cheap, 
no commitments forest policy an_U-pper —Houepreferene--s-pii44othe 

---Democrats," he said. 

Mr Cohen said that . 'many Green voters were dismayed that the State Labor Party's 
policy on forests was, on s 	tkey issues, as bad or worse than Federal Labor's. -P' 

Icv-k 	
- 

"Carr must faee-dewn the bullies in the timber industry and the unions, and deliver 
unequivocal commitments to protect all high conservation value forests from day 
one of a Carr government. He must provide detail on how his assessment and 
restructuring processes will be publicly accountable and he must state frankly that he 
will achieve an end to expozi_wxdchipping as soon as possible within his first term. 

'Without thsitments begmadepulic by noon Friday, The Greens will 
exhaust our Upper House preferences and recommend either no preference flow to 
the ALP or an exhausted vote to Green voters in Lower House seats," said Mr 
Cohen. 

.ends. 	fo 
For more info Phone: Ian Cohen 015 895 283 or 02 30 8043h. 
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Petition to the Commonwealth Senate on 
.Environmenta1 Impact Assessment 

,'drafl I - 28 June 1995 

(.j9 the honorable President of the Commonwealth Senate and Senators assembled! 
We , the undersigned Citizens of Australirespectfully showeth, that the present 
system of Commonwealth Environmental impact Assessment (EIA): 

• lacks community confidence & fails to provide certainty for development; 
• does not aim to ensure the protection of the environment; 
• has permitted avoidable adverse impacts upon Australians & their environment. 

Your Petitioners therefore humbly pray that you exercise your powers to amend any 
Commonwealth EIA Bill before the Senate to ensure it delivers credible, effective, public 
interest aligned, outcome oriented environmental law which includes: 

objectives and ESD principles written into law; 
clear 'triggers' for Commonwealth involvement in environmental impact assessment; 
decisions on 'whether a proposal is assessed' via public participation, not secret deals; 
decisions on 'what' is assessed & 'how' to involve the public via EIA 'scoping processes'; 
comprehensive, accurate, quantified information in professional, unbiased EIA 
documents on pain of penalty; 
increased public access to all relevant information and all levels of decision making 
effective legal powers for CEPA & Environment Minister, unfettered by politics; 
environmental monitoring plus 'environmental audits' to review impacts and 
effectiveness of mitigation measures; 
transparent & accountable processses and a capacity for 3rd party civil enforcement 
rights, including via Commonwealth legal aid. 

And your Petitioners, as in duty bound, will ever humbly pray. 

SIGNATURE 	NAME 	ADDRESS 

When complete please return to: 

1 n 



9 point Summary of Commonwealth EIA 

Issues of Concern to Australian environment groups 
-L 	) 

We want credible, effective, u1k - intere&t---eIgued,/çommonwea1th EIA 'aws whjW 

deliveif 

objectives and ESD principles for Commonwealth ELA written into law via a new Act; 

clear 'triggers' for Commonwealth involvement, and the Government to USE them; 
44 k-u 	C'-(?A 

I .  decisions on 'whether a proposal is assessed' via ,(Public participation, not secret deals; 

decisions on 'what' is assessed & 'how' to involve the public via EIA 'scoping processes'; 

comprehensive, accurate, quantified information in professional, unbiased EIA 
documents on pain of penalty; 

increased public access to all relevant information and all levels of decision making 

effective legal powers for CEPA & Environment Minister, unfettered by politics; 

environmental monitoring plus 'environmental audits' to review impacts and 
effectiveness of mitigation measures; 

the EIA process must be transparent & accountable with a capacity for 3rd party civil 
enforcement rights, incl., ,*ffi Commonwealth legal aid. 
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• an annual funding allocation to community groups to assist the preparation of 
submissions on EIA documents; 

• funding to support public participation mechanisms other than submission writing; 
• funding being made available for further scientific study, where appropriate; 
• the payment of a fee, by the proponent when lodging a Notice of Intention, sufficient to 

cover public participation costs generated by the proposal; 
• identification of key "publics" to be involved in the public assessment process; 
• funding for involving relevant remote communities; 
• the participation of non-English speaking and indigenous communities; 
• immediate action on research into appropriate means to allow participation of non-

English speaking and indigenous communities; 

Government Assessment 
At present, the Commonwealth Department of the Environment prepares an EIA Report 

after the exhibition of an EIS & the receipt of public submissions. CEPA proposes to 
"appraise" a EIS or PER & public submissions and forward advice to the Environment 
Minister; to assess whether the proposal is, or can be made, environmentally acceptable. 

The value of this "appraisal" will depend on the effectiveness of earlier public scoping to 
determine clear, precise "acceptability criteria" and adopt appropriate methodologies. 

The PCOs support 
• a capacity for CEPA to reject a proposal at this stage as being "environmentally 

unacceptable" rather than continue with further assessment; 
• the issue of a Notice of Inadequate Information which states that a proponent has not 

demonstrated the proposals environmental acceptability and which requests the 
provision of additional information to prove that the proposal can be made 
environmentally acceptable; 

• CEPA having responsibility for developing conditions that can make developments 
environmentally acceptable; 

• the development of criteria for the assessment process including: a list of principles as 
well as specific criteria. 

Decision Making 
At present, the Environment Minster can only make non-binding recommendations for 

changes or conditions, to the Action Minister. 
The Commonwealth proposes to grant the Environment Minister power to set mandatory 

and legally binding environmental conditions on proposals, in consultation with the 
relevant Action Minister. 

The PCOs support the granting of this power to the Environment Minister but reject the 
notion that this power should only be exercised in agreement with the Action Minister. 

There is no requirement for economic Ministers to consult and obtain agreement on 
economic conditions and there should be no requirement for the Environment 
Minister to do so. A requirement for agreement on environmental conditions will 
prevent appropriate conditions being applied. 

Monitoring and Review 
At present the Commonwealth has a legal power to monitor and review developments, 

but it has rarely, if ever, been used. The Commonwealth regularly fails to monitor 
developments and keep under review critical conditions of approval relating to 
environmental protection. Predictions are regularly made which are inaccurately 
valued or are unquantified via statements such as "not significant". 
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The PCOs support the: 
• Commonwealth taking up this power now and operating it to review and assess "the 

effectiveness of any safeguards or standards for the protection of the environment 
and the accuracy of any forecasts of environmental effects"; 

• including this power in a new Commonwealth EIA Act; 
• systematic comparison of predicted and actual impacts (via an environmental audit) in 

order to improve scientific content in ELA documents; 
• CEPA being given responsibility for, and a legislative obligation to, undertake post-

assessment audit reviews of the accuracy, effectiveness and efficiency of Common-
wealth environmental conditions; 

• public release of all monitoring results a.s.a.p. after collection and at least quarterly; 
• public release of all relevant information and monitoring data as regularly as monthly, 

during the start-up phase of an operation; 
• provision of results in a way that all the raw data can be independently assessed, in 

addition to any interpretation of the data made by the proponent; 
• granting of approvals for fixed periods, the maximum period being 10 years; 
• further EIA and an audit of monitoring results & compliance conditions of a 

proponent's existing operation after 10 years, as a basis for further approval; 
• quantification of impact predictions in HA documents, md. best estimates where 

quantification is not possible; 
• continuation of the requirement for compliance statements by proponents, on a yearly 

basis, not every 24 months; 
• making of an offence: failure to comply with Commonwealth EtA conditions; 
• cancellation of consent for a proposal where monitoring indicates that there were 

inaccuracies in the EIA document, which materially influenced the decision, and that 
flaws in the EIA document are having a significant adverse affect; 

• power to direct an approved proposal to vary its operations to comply with acceptability 
criteria and conditions of consent; 

12. Accountability 
At present there are major handicaps for members of the public wishing to challenge 

administrative decisions which do not follow 'due process' or which are 'unreasonable'. 
The PCOs recommend that the Commonwealth ensure that new environmental impact 

assessment legislation includes a broad open standing provision permitting any person 
to take civil enforcement action, as 'a third party', to restrain or remedy breaches of 
relevant Acts, along the lines of s.123 of the NSW EPA & A(Act) 1979. 

The I'COs support 
• amending state & federal judicial review legislation to include: 

• broad 'third party' standing provisions for legal actions which seek the Court's 
review of decisions which are causing harm to the environment, or which were made 
in breach of an environmental law; 

• appeal rights to challenge the merits of decisions affecting the environment, such 
as a decision not to carry out an EIA; 

• greatly increased legal aid funding for applicants enforcing environmental and 
administrative law; 

• extending Commonwealth legal aid to include an indemnity against costs; 
• authorising a person, other than the Government MP appointed as Attorney General to 

finally approve Commonwealth legal aid applications; 
• seeking written opinions from legal counsel outside government on, and advice of 

prospects for success in public interest proceedings; 

ends jrcS/7/95 



ELEMENTS of a SUGGESTED STRATEGY 
for achieving major progress in the PUBLIC REVIEW of the 

COMMONWEALTH ENVIRONMENTAL IMPACT ASSESSMENT PROCESS 
draft 2- 28June 1995 

Prepared for the Nature Conservation Council of N.S.W. - Jul,i 1995 

The following suggested strategy has been prepared to outline the actions necessary to 
achieve substantial reform of Commonwealth environmental law, in line with 
recommendations made by the mainstrernn Australian environment movement. 
For details of these recommendations see the 'Summary of PCOs submission to the Public 
Review of Commonwealth EJA Process', or the 47 page Submission itself. 

Timeframes, and people or individuals to take responsibility, for specific actions set out 
belozv, are required. Consideration of additional elements for this Strategy is also needed. 

In contemplating such a Strategy, it is crucial the environment ,noz'ement understands & 
appreciates how: 
• important it is, for a wide range of environmental issues, to obtain credible, eflective, 

public interest aligned, Commonwealth environmental law; 
• sensitive the State Gov'ts are to Commonwealth environmental powers being used; 
• slowly the ALP has made progress on this key environment policy area; 
• resistant 'developers' are to effrctive EIA laws with 3rd party rights of enforcement; 
• powerfiully aligned the ALP is to these interests; 
• cynically the ALP will use the issue of EIA to inflate its 'green' credentials; 
• useless it is to seek promises from the ALP in a pre-election run-up; 
• critical it is for the movement to pressure the ALP to pass good environmental law 

BEFORE going to the polls; 
• powerful a nation wide, grass roots campaign can be in achieving major progress. 

Assessing the current situation & likely future scenarios 
• research CEPAs timetable for finalising their legislative reform proposal to the Gov't; 
• research the Government's timetable for introducing a Bill into the Federal Parliament; 
• research the positions of various industry groups with a view to soliciting support for 

major changes; 

Educating 'green groups' 
• State & national groups to write urgently to all regional and local groups advising of 

serious state of Commonwealth environmental law reform and the need to raise the 
issues in a major pre-election campaign; 

• circulate 8 page Briefing Summary to all environment groups; 
• prepare state based leaflets, drawing on the Summary, which cites worst case scenarios 

of Commonwealth EIA in each state; 
• key briefing of these issues must be provided to Australian Greens and Australian 

Democrats Senate candidates; 
• groups to include information on and a 'campaign alert' for reforming ELA process in 

newsletters and circulars to all affiliated member groups & individuals; 



Elements of a Strategy for the Commonwealth EM Review (Cont'd) 

Publicly highlighting the issues 
• articles discussing the issues in Commonwealth environmental law reform should be 

prepared & published in 'green' journals and publications 
• major 'opinion pieces' should be prepared by known 'green' commentators or 

spokespeople, for major city daily papers' 'opposite editorials' (opp.  ed.) pages; 
• environment groups representatives and Green politicians to canvass issues on TV 

'talk shows' and in-depth radio programs; 
• callers to discuss issues on public and commercial talk back radio shows; 
• letters to the Editor should cite e.g.s of failings of the present EIA system and state the 

need for major rethink and overhaul of Commonwealth environment laws; 
• peak state groups to solicit endorsements for paid advertisements in major city daily 

papers calling substantial reform of the Commonwealth environmental law; 
• groups or individuals to prepare paid TV advertisements for commercial stations 

calling substantial reform of the Commonwealth environmental law; 
• briefings on the environment movements concerns and recommendations for 

Commonwealth EIA reform should be provided to all media environment reporters; 
• environment groups to issue Media Releases commenting on need for a major rethink 

and overhaul of Commonwealth EIA law, citing necessary details & relevant e.g.s; 

Creating political pressure on Federal Labor Government 
• briefings on the environment movements concerns and recommendations for 

Commonwealth EIA reform should be provided to all federal and state political parties 
by experienced lobbyists; 

• speech notes should be prepared & provided to key MPs in state & federal Parliaments 
(Democrats: Coulter?; WA Greens: Chamarette, Margetts; md. Senators: Haradine, 
Devereu x; 
[NSW: md MPs: Moore, Macdonald; MLCs RSL Jones, Ian Cohen, Corbett, Niles; 

• Questions Without Notice on EIA reform timetable and content to be prepared for 
Senators to ask Environment Minister Senator John Faulkner; 

• a petition to the Commonwealth Senate calling for action to amend any unsatisfactory 
Bill introduced by the ALP; (See draft e.g. which follows) 

• formal letters from a wide range of groups, requesting key actions, to be sent to specific 
Ministers: Attorney General, Minister for Justice, Environment Minister, Treasurer, 
Minister for Resources; 

• formal letters from a wide range of groups, requesting key actions, to be sent to key 
state-based federal backbenchers and factional organisers; 

• major opponents to effective Commonwealth environmental law reform within 
Cabinet to be identified and publicly exposed nationally & locally; 
(Cook, Beddall, Lee, Crean, etc 

• formal letters from a wide range of groups to be sent to specific related interest groups & 
associations seeking their support and action, e.g.: 
• National Environmental Law Association (NELA); 
• Australian Law Reform Commission; 
• Australian Environment Institute??; 
• Australian Ecological Society; 
• other professional bodies... 

• the Prime Minister and Environment Minister to be targeted for a storm of 
postcards/ faxes requesting fundamental commitments on EIA law; 
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Elements of a Strategy for the Commonwealth EIA Review (Cont'd) 

Using the opportunities the pending Federal Election presents... 
• local and regional environment groups to raise Commonwealth EIA issues with local 

ALP MPs &/or candidates, seeking statements of their position and commitment to 
action in the pre-election run-up; 

• state and national environment groups to include questions on Commonwealth ELA 
reform in any pre-election Questionnaires to Candidates in the pre-election run-up 
with a view to publicly highlighting the responses; 

• local Greens and Democrat parties to press ALP MPs in key marginal federal seats for 
statements on their position in pre-election run up and local preference discussions; 

• state and national Greens and Democrat parties to press the ALP for key actions on 
Commonwealth EIA in pre-election run up and Senate preference discussions; 

• senior Canberra Press Gallery journalists to be briefed on the issues in Commonwealth 
EIA by experienced lobbyists with a view to pertinent questions being asked of the PM & 
Ministers during press conferences and/or interviews; 

• a team of lawyers and authorised activists be identified to comment upon any draft 
Commonwealth EIA Bill and prepare necessary amendments for the Senate parties; 

draft 2 ends....jrc 28/6/95 
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EXECUTIVE SUMMARY 

1. 	The following is a summary of the key proposals contained 
in the PCO submission. 

2. THE OBJECTIVE OF EIA 

The PCOs generally support the objective in Option 1 and 
agree that the emphasis should be on outcomes and not just on 
a legislative process. 

The principles of ecologically sustainable development 
need to be spelt out in any new legislation. 	This would 
include, 	in particular the need 	to promote public 
participation throughout the EIA process. These principles 
have been adopted in several documents and pieces of 
legislation including. 

The legislation should contain a positive duty on 
decisionmakers and other participants in EIA processes, to 
carry out functions provided under the legislation to meet the 
objective of ecologically sustainable development. 

The legislation should also contain a provision 
recognising the Commonwealth's paramount concern for the 
protection of its environment from pollution impairment or 
destruction. 

3. 	COMMONWEALTH JURISDICITION - DEFINING THE SCOPE, MEANS 
FOR IMPLEMENTATION AND ACCREDITATION OF STATE PROCESSES 

The PCOs do not support consideration of Commonwealth 
interests through administrative arrangements with the States 

as proposed in Option 2. Changes to Commonwealth jurisdiction 
ought to be made by way of amendment to EIA legislation. 

The PCOs do support the involvement of the Commonwealth 
in assessing environmentally significant matters of national 
or international importance, and therefore the proposals set 
out in Options 3 and 3a. A discretionary power as proposed in 
Option 4 would be unsatisfactory because there is no guidance 
on how the discretion is to be exercised. 

However, where the Commonwealth is to have jurisdiction, 

application of Commonwealth processes must not have the 
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effect of removing existing rights of the public to 
participate in EIA processes and must have uniform application 
throughout Australia. 

4. 	TRIGGERS FOR COMMONWEALTH JURISDICTION 

The proposals in Options 3, 3a, 4, 5, 5a and 6, by moving 
the discretion from a range of "Action Ministers" to the EPA, 
will go some way towards achieving consistency of assessment. 

There is no merit in option 7, which will perpetuate the 
worst of the problems with the current EIA process. 	It 
attempts to evaluate the process after the event requiring 
extensive resources with inadequate outcomes. It is non-
preventative. 

The proposed options do not provide certainty as the 
list of designated developments is not conclusive of whether a 
proposal will be assessed. 

The PCOs consider that if a designated list is adopted 
then a proposal falling within that list ought automatically 
require public assessment. 

If assessment were automatic, the EPA could move straight to 
the scoping exercise discussed in Section 6. 

There should be a discretionary power for the Environment 
Minister to require assessment of projects likely to raise 
environmentally 	significant 	issues 	of 	national 	or 
international importance, not on the designated list as 
proposed in Option 5a. 

The legislation ought to provide criteria to assist the 
Minister in determining whether impacts are likely to be 
significant and whether a proposal should be assessed. 

These criteria will include the Minister having regard to 
advice from the EPA on whether to assess a proposal. 

Falling within the scope of this discretionary power, 
will be proposals not on the list which have been referred by 
a member of the public if in the opinion of that person the 

proposal raises environmentally significant issues of national 
or international importance, as discussed in Section 5.3.1.. 
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The proposed list of designated developments should be 
developed with extensive public participation and is broadly 
supported. 

5. 	DECIDING WHETHER TO ASSESS - THE PROCESS 

In addition to proposals referred by way of Notice of 
Intention, any person should have the right to refer a 
proposal to the EPA for consideration for assessment where, in 
that person's opinion, a proposal falls within a category of 
developments on the list of designated developments or, if not 
on the list, is likely to raise environmentally significant 
issues of national or international importance. 

Some developments ought to automatically require a Public 
Inquiry. For example, nuclear facilities, armaments depots, 
developments valued over a particular amount. 

There should be the power to reject proposals which are 

manifestly environmentally unacceptable as proposed in Option 
9. 

A Notice of Intention should contain certain key 
information to ensure the EPA and the community are in the 
best position to make a decision on whether any further 
assessment is required. 

Public participation under the Commonwealth proposals 
comes far too late in the process as proposed by the EPA. 

Under the current proposal there is no public input at one of 

the most crucial stages of the process - namely when a 
decision is made whether to assess - the "screening" stage. 

Option 8 should be amended to incorporate public 
participation early in the process. 

Once a Notice of Intention has been received it should be 
advertised both locally and nationally. 

A minimum of 28 days should be provided to enable the 
public to make submissions which must then be considered by 
the EPA. 
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6. 	PUBLIC SCOPING OF ASSESSMENT 

Acceptability 	criteria 	should 	be 	developed 	in 
consultation with the public and not just Ministerial Councils 
or government agencies as currently proposed. In developing 
criteria there should be consideration of regional planning 
requirements. 

The proposed "zones" for the acceptability criteria are 
contrary to ESD and the draft National Biodiversity Strategy, 
including in particular the need for protection of 
biodiversity over a broad range of landuses and for in-situ 
conservation. 

A more appropriate classification for receiving environments 

would be by the use of bioregions which will allow for 
consideration of regional impacts as well as site specific 
impacts. 

Assessment by way of Notice of Intention will only be 
adequate if the form of the Notice of Intention is in 
accordance with the criteria listed in the earlier discussion 
on matters to be included in a Notice of Intention. 

When setting a time schedule for the assessment process, 
it should be made clear that the time schedule can be revised 
for particular specified purposes. 

The timetable ought not be agreed to until the end of the 
scoping process. 

There should be a standard list of issues to be 
considered in the scoping process from which the public can 

identify the emphasis which should be given to particular 
impacts and issues. 

The list of issues to be addressed in the assessment 
process proposed by the Commonwealth should be expanded to 
specifically include the following - 

The application of ESD principles (See Attachment 2) 

Comprehensive Social Impact Assessment not limited to 
impacts arising from biophysical environmental change. 
It should also include consideration of intergenerational 
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factors. 

Comprehensive economic analysis of proposals that 

reflects the true cost of environmental degradation and 
resources loss. There should be full cost benefit 
analysis of proposals, which includes effects of the 

proposal on the broader community, and not just 
feasibility of the proposal for the proponent. 

Goals to be achieved by the development. 	For example, 
the need for provision of power to a particular region as 

opposed to the desire to construct a particular power 
station facility. 

Detailed consideration of alternatives including, the no-
go alternative and feasible alternatives for achieving 
the stated development goals. 

The relevant time periods for which the development 
approvals are to apply. 

8. It should be mandatory to include information in the EIA 
documents on - 

the proponent, along the lines of a "fit and proper 
person" criterion, and 

a description of the financial resources required to 
implement the proposal and measures to mitigate 
environmental harm. 

7. 	PREPARATION OF EIA DOCUMENTS. 

There are several steps that will enhance the EIA process, in 
relation to the preparation of EIA documents. 

They are - 

The introduction of a community consultative committee, 
as exists under the Victoria EIA system, which helps 
steer the document preparation process, and makes the 

process more open and accountable, by reducing the 
exclusivity of the client/consultant relationship. 

Closer scrutiny of the adequacy of EIA documents by the 
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EPA prior to its release for public comment. 

Engagement of consultants by the EPA though still 

allowing full liaison between the proponent and the 
consultants. The proponent would pay the consultants via 
the EPA. Payment can be contingent in full or in part 
upon certification of the adequacy of the EIA documents. 

Strict criteria for certification of documents. 

Strict criteria for the conduct of consultancies. 

Resourcing the EPA to enable it to assess rigorously the 

EIA documents and public submissions which will have an 
indirect effect on the preparation process. 

Theree is a need to go beyond those issues identified in 
the Commonwealth proposals (listed in 7.2) as improving 
the quality of the documents. 

There should be a set of minimum standards or indicators 
for determining adequacy of EIA documents provided in the 
Act or regulations to the Act. 

Professionalism of consultants and the client/consultant 
relationship can be improved by - 

• 	The development of codes of conduct between proponents 
and consultants; 

• 	Inclusion 	of 	the 	codes 	of 	conduct 	in 	the 
client/consultant contracts; 

• 	Registration of consultants, including strict procedures 
for registration; 

• 	The development of rules regulating consultants. 	These 
should include fines or other penalties when variation 
between predicted impacts and actual impacts is greater 
than a certain percentage; 

• 	Rules preventing or limiting in part, downstream 
commercial interest of consultants in implementation of a 
proposal. 

1.1 



PUBLIC ASSESSMENT OF EIA DOCUMENTS 

Documents to be publicly available should include copies 
of public submissions. 

Where a claim to confidentiality of documents is made, 
the onus should clearly be on those claiming confidentiality 
to substantiate their claim. 	Companies claiming that 
information is confidential should be required to show that: 

the information has not already been disclosed 

the information is not required to be disclosed under 
other laws 

the information is not readily discoverable; and 

disclosure would cause competitive harm. 

In addition there should be penalties for false claims and 
requirements for disclosure of generic information where 
specific information is claimed to be confidential. 

The proposal to advertise all major environmental impact 
decisions including decisions not requiring assessment should 
be extended to require advertisement of all decisions. (Option 
17) 

To ensure public participation does occur in the EIA 
process, the PCOs propose that mechanisms to resource public 
participation be developed as an integral part of the EIA 
process. 

There should be a fee payable by the proponent at the 
time of lodgment of the Notice of Intention or as determined 
during the public scoping process. 

Resourcing is required for participation at other stages 
of the EIA process, apart from the making of written 
submissions. This would include participation in the scoping 
process, and legal aid to enable exercise of enforcement 
rights. 

The EPA will need to develop expertise or seek out the 
expertise of particular groups in identifying key "publics" to 
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be involved in the public assessment process. 

9. 	FINAL ASSESSMENT 

The EPA should be given a clear and specific right to 
determine that the proponent has not proven the environmental 
acceptability of the proposal and the proposal will therefore 
not be forwarded for decision. The EPA can issue a notice to 
the proponent to say that there is inadequate information to 
prove the environmental acceptability of the proposal and that 
the proponent has an opportunity to provide further data to 
prove that the whole or relevant parts of the proposal can be 
made environmentally acceptable. (Option 20) 

There should be an opportunity for the public to comment 
on the further information provided to the EPA. 

The proposal to give the EPA responsibility for 
preparation of environmental conditions that can ensure a 
proposal is environmentally acceptable is supported. 

Where such conditions would significantly change the 
proposal, this should amount to a rejection by the EPA. 

Criteria should be developed to guide the assessment 
process. This will include both a list of principles that are 
to direct the assessment, in addition to specific criteria. 

The Commonwealth must ensure the EPA or assessing 
authority is properly resourced to carry out the assessment 
functions for which it is responsible. 

10. THE DECISION - DECIDING THE FINAL TERMS OF APPROVAL 

1. 	The PCOs agree that the Environment Minister should have 
the final say as to what environmental conditions are imposed 
on a development. (Option 21) 

11. MONITORING AND REVIEW 

Monitoring results should be made available at timeframes 
appropriate to the particular development but in any event no 
less frequently than quarterly. 

The results must be provided in such a way that the raw 
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data, as well as any interpretation of the data made by the 
proponent, can be assessed independently. 

Any approval should be for a fixed period depending on 
the nature of the development and having regard to developed 
criteria, for a maximum period of ten years, with further 
approval to be sought at the end of that period. 

The PCOs support the proposal to require quantification 
of impact predictions in EIA documents, with best estimates 
where it can be substantiated that quantification is not 
possible. (Option 22) 

The PCOs support the proposal to require compliance 
statements.(Option 23) However, the statements should be 
required on an annual basis. 

The PCOs agree that failure to comply with environmental 
conditions set by the Commonwealth Government ought to be an 
offence. (Option 24) 

In addition, there ought to be provision for an approval 
to be cancelled where - 

monitoring indicates that inaccuracies were contained in 
the EIS, 

these materially influenced the decision, and 

the flaws in the EIS are now having a significant adverse 
effect. 

Where a consent has been cancelled, the proponent 
(including Directors) should be prevented from obtaining 
approvals for other projects for a prescribed period. 

There should also be emergency powers to halt a 
development where environmental harm is occurring, 
irrespective of whether the actual impacts can be traced to 
flaws in the preparation of the ETA documents. 

There should be power to direct that operations be varied 
to comply with acceptability criteria and conditions of 
approval. 



There should be an dbligation on the EPA to perform post-
assessment audits rather than simply a discretion. 

ACCOUNTABILITY 

The PCOs strongly support the abolition of standing 
requirements to seek judicial review and enforcement of the 
legislation. (Option 26) 

The PCOs agree that decisions under the EIA legislation 
be made subject to review before the Administrative Appeals 
Tribunal. (Option 27) 	However, only a limited class of 
decisions should be subject to such review rights. 	These 
would include rights to merits review in relation to - 

EPA or 	Ministerial 	decisions 
proposals; 

EPA decisions to certify 
documents. 

not to assess 

the adequacy of EIA 

3. 	The Commonwealth needs to provide adequate resources by 
way of environmental legal aid to enable public enforcement of 
EIA legislation. 

CONCLUSION 

A summary of issues fundamental to ensuring accountability in 
the EIA process include - 

Clear objects for the EIA process, identification of 
obligations and principles to guide implementation 
directed to achievement of the objects; 

Access to Information; 

Public participation rights throughout the EIA process; 

Clear criteria for the exercise of discretions given to 

decisionmakers and other participants in the EIA process; 

Rights to enforce the EIA legislation; 

The resourcing of public participation rights, inclusive 
of resourcing the exercise of enforcement rights. 
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1. 	INTRODUCTION 

1.1 BACKROUND TO THE REVIEW 

In October 1993, the Commonwealth announced a review of its 
environmental impact assessment processes. In February 1994 
an initial discussion paper entitled "Setting the Direction" 
was distributed inviting input on: 

the objectives of environmental impact assessment; 

the factors for determining the level of Commonwealth 
involvement in environmental impact assessment; 

the issues which should be examined by the review; and 

the principles which should guide the development of an 
effective and efficient environmental impact assessment 
system. 

In December 1994 the main discussion paper, to which this is a 
submission, was distributed. 

In order to participate efficiently and effectively, the peak 
conservation organisations (the "PCOs") made application for 
funding to coordinate a response to the public review. A 
grant was made in December 1994 to assist in: 

Consultation with conservation groups regarding the EIA 
review and holding workshops in each capital (except 
Adelaide - The Conservation Council of South Australia 
has already prepared a submission. 

Preparation of a submission on the main discussion paper 
on the public review of the Commonwealth's environmental 
impact assessment process. 

Engaging the New South Wales Environmental Defender's 
Office to prepare the submission. 

• 4. 	Briefing the Commonwealth EPA and other relevant 

officials as determined by the EPA on the outcomes of the 
consultations and the key findings and recommendations of 
the coordinated submission. 
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The objectives of the Commonwealth Review are: 

To provide better protection for the Australian 
environment. 

To provide better public participation in environmental 
decision making. 

To maximise the effectiveness and efficiency of the 
Commonwealth environmental impact assessment process. 

To ensure environmental impact assessment promotes 
ecologically sustainable development - 

To work together with state and territory environment 
protection and planning processes to provide a national 
approach to environmental impact assessment. 

Principles to guide the review emerged from submissions made 
in response to the initial discussion paper. They include the 
need to:- 

Provide real opportunities for public participation in 
government decision making. 

Be open and transparent. 

Provide certainty of application and process to all 
participants including the community, 	governments, 
industry and project proponents. 

Provide accountable decision making. 

Be administered with integrity and professionalism. 

Provide cost effective processes and outcomes. 

Be flexible enough to deal effectively and efficiently 
with all proposals assessed. 

Ensure practical outcomes for effective environmental 
protection. 

The principles are criteria against which to judge the 
achievement of the Commonwealth's objectives. 



The review does not extend to the context in which 
environmental impact assessment of proposals is considered. 
In particular, this includes environmental management and 
strategic planning at a regional level. For example, the 
scope of the review does not enable consideration of 
particular government resource use policies that influence 
what particular proposals are presented for assessment. 

Greater attention to the overall context is more likely to 

head off potentially intense conflicts. Such an approach is 
also more comprehensive and is a precondition to the 

development of effective "acceptability criteria" for project 
specific assessment. The appropriateness of the 
Commonwealth's approach should be seriously questioned as it 

handicaps the potential scope and effectiveness of the reforms 
proposed. 

Nevertheless, reform is long overdue and the strengths and 
weaknesses of the current reform proposals must be considered. 

1.2 THE INTERNATIONAL CONTEXT 

1.2.1 Our Common Future 

The report of the World Commission on Environment and 
Development, Our Common Future, published in 1987, recognises 
that "sustainability requires the enforcement of wider 
responsibilities for the impacts of decisions". 

"Some large scale projects however require participation on a 

different basis. Public inquiries and hearings on the 
development and environment impacts can help greatly in 
drawing attention to different points of view. Free access to 
relevant information and the availability of alternative 
sources of technical expertise can provide an informed basis 

for public discussion. When the environmental impact of a 
proposed project is particularly high, public scrutiny of the 

case should be mandatory and, wherever feasible, the decision 

should be subject to prior public approval, perhaps by 
referendum. 

• "Changes are also required in the attitudes and procedures of 

both public and private sector enterprises. Moreover 
environmental regulation must move beyond the usual menu of 

safety regulations, zoning laws and pollution control 
enactments; environmental objectives must be built into 
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taxation, prior approval procedures for investment and 
technology choice, foreign trade incentives and all components 
of development policy. 1' ( pages 63,64) 

1.2.2 World Experts Group 

The World Experts Group on Environmental Law, established by 

the Brundtland Commission, prepared a report on legal 
principles for environmental protection and sustainable 

development which ought to be in place now or before the year 
2000. The most relevant of these articles are reproduced 
below. 

Article 4 

Environmental Standards and Monitoring 

States shall: 

establish specific environmental standards, in particular 
environmental quality standards, emission standards, 
technological standards and product standards, aimed at 
preventing or abating interferences with natural 
resources or the environment; 

establish systems for the collection and dissemination of 
data and regular observation of natural resources and the 
environment in order to permit adequate planning of the 
use of natural resources and the environment, to permit 
early detection of interferences with natural resources 
or the environment and ensure timely intervention, and to 
facilitate the evaluation of conservation policies and 
methods. 

Article 5 

Assessment of planned activities 

States planning to carry Out or permit activities which 
may significantly affect a natural resource or the 
environment shall make or require an assessment of their 
effects before carrying our or permitting the planned 
activities. 
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Article 6 

Timely information, access and due process 

States shall inform all persons in a timely manner of 
activities which may significantly affect their use of a 

natural resource or their environment and shall grant the 
concerned persons access to and due process in 
administrative and judicial proceedings. 

1.2.3 The Rio Declaration 

At the United Nations Conference on Environment and 

Development held in Rio de Janeiro, Brazil in June 1992, 
Australia signed the Rio Declaration. The declaration sets out 

the fundamental principles that the assembled international 
leaders agreed should apply as the community of nations face 
the environmental challenges of the late twentieth century. 

Article 10 provides: 

"Environmental Issues are best handled with the 

participation of all concerned citizens ... states shall 
facilitate and encourage public participation by making 
information widely available. 	Effective access to 
judicial and administrative proceedings, 	including 
redress and remedy shall be provided". 

1.3 COMMONWEALTH EIA SINCE 1974. 

The overwhelming response of the PCOs to the assertion in the 
executive summary that 

"the current assessment process has generally worked 
well. . 

is that this is nonsense. 	The discussion paper fails to 
acknowledge the extent and depth of criticism of the current 
Commonwealth environmental impact assessment process from the 

community, industry and government. It is important to 
• acknowledge in full, the concern and frustration about the 

existing system to ensure reforms address the core problems. 

This submission discusses the failures of the existing system 
as they are relevant to the various proposals for reform. In 
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particular, the current system fails to provide sufficient 
"backbone". The Administrative Procedures are highly 
discretionary, containing many phrases such as "to the extent 
necessary in the circumstances...". Without a minimum 
framework, application of the Procedures has been open to 
pressure from within and outside government. 

The assessment undertaken on the McArthur River project 
illustrates the problem. In that case, the lack of a minimum 
framework enabled the use of fast-tracking mechanisms which 
made a mockery of the EIA process. Documents obtained under 
FOl describe the extent to which the absence of any minimum 
timeframes or standards for assessment has made a mockery of 
the assessment process. 

A Ministerial minute dated 25 May 1992 states: 

The NT Minister for Conservation has written 	to MIM 
proposing a revised timetable for the assessment process. 
This timetable does not meet MIM's objective of having 
Government approvals in place and cost estimates 
finalised in time for the MIM Board meeting scheduled for 
the week 12 July to 18 July 1992. MIM may yet seek to 
reduce the three week period allowed for preparing the 
final EIS so as to meet the Board meeting deadline. 

We will continue to liaise closely with the Conservation 
Commission of the NT throughout the assessment process to 
meet the tight timetable. Your attention is dawn to the 
two week period following the receipt of the final EIS. 
It will be necessary during this time to prepare an 
environmental assessment report on the proposal and to 
have your recommendations finalised. 

The PCOs consider it totally unacceptable that the timing of a 
Board meeting of a proponent could have dictated the 
assessment process to such a degree. 

The case highlights the enormous distrust generated by the use 
of "fast-tracking" mechanisms and why the exercise of 
discretion must be curtailed by open accountable processes. 

Similarly, the "assessment" of Sydney airport's third runway 
has highlighted defects in the Commonwealth environmental 
impact assessment process and the public's cynicism about the 



process, as seen from the following comments by the Nature 
- 	Conservation Council's Chairman, Peter Prineas. 

"After the Third Runway, the Commonwealth's environment 
assessment process is not credible. Environmental impact 
statements produced by proponents, and immune to 
independent assessment, are little more than a licence to 
mislead the public". 

"Under the NSW law you can at least take an environmental 
impact statement to the Land and Environment Court and 
force the bureaucrats and their consultants to justify 
their statements in the witness box. 	If a similar 
process had been allowed for the Third Runway, things 
might have turned out differently". 

2. THE OBJECTIVE OF EIA 

2.1 THE EXISTING SCHEME 

The current objective of environmental impact assessment under 
the Environment Protection (Impact of Proposals) Act 1974 (the 
"EPIP") is to ensure that matters affecting the environment to 
a significant extent are examined and taken into account in 
Commonwealth decisions. 

2.2 COMMONWEALTH PROPOSAL 

The Commonwealth proposes that the objective of environmental 
impact assessment be the protection of the environment through 
the application of the principles of ecologically sustainable 
development. (Option 1) 

2.3 DISCUSSION AND RECOMMENDATIONS 

The PCOs generally support the objective in Option 1 and 
agree that the emphasis should be on outcomes and not just on 
a legislative process. 

However, the PCOs recommend that further matters relating to 
the objective of EIA be included in the legislation. 

The principles of ecologically sustainable development 
need to be spelt out in any new legislation. 	This would 
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include, 	in particular the need to promote public 
participation throughout the EIA process. 	These principles 
have been adopted in several documents and pieces of 
legislation including; 

Section 6(2) of the Protection of the Environment 
Administration Act 1991 (NSW) 

Schedules 1 of the Land Use Planning and Approvals Act 
1993 (TAS) and the Environmental Management and Pollution 
Control Act 1994 (TAS) 

Appendix 1 to the ACF and WWF publication "Environmental 
Impact Assessment and Ecologically Sustainable 
Development in Australia", September 1993 

Section 10 of the Environment Protection Act 1993 (SA) 

3. 	The legislation should contain a positive duty on 
decisionmakers and other participants in EIA processes, to 
carry out functions provided under the legislation to meet the 
objective of ecologically sustainable development. This is 
necessary to give effect to the objective of the legislation. 
Moreover, it implements an outcome oriented approach. 

This type of obligation is already found in the Tasmanian 
environmental legislation referred to above, and the New 
Zealand Resource Management Act 1991. 

New York's environmental impact assessment legislation 
requires that - 

"Agencies shall use all practicable means to realise the 
policies and goals set forth in this article and shall 
act and choose alternatives which, consistent with 
social, economic and other essential considerations, to 
the maximum extent practicable minimise or avoid adverse 
environmental effects, including effects revealed in the 
environmental impact statement process." 

Minnesota's environmental legislation provides - 

"No State action significantly affecting the quality of 
the environment shall be allowed, nor shall any permit 
for natural resource management and development be 



granted, where such action or permit has caused or is 
likely to cause pollution, impairment or destruction of 
the air, water, land or other natural resources located 
within the state, so long as there is a feasible and 
prudent alternative consistent with the reasonable 
requirements of the public health, safety and welfare in 
the state's paramount concern for the protection of its 
air, water, land and other natural resources from 
pollution, impairment or destruction. Economic 
considerations alone shall not justify such conduct". 

	

4. 	The legislation should also contain a provision 
recognising the Commonwealth's paramount concern for the 
protection of its environment from pollution impairment or 
destruction. 

	

3. 	COMMONWEALTH JURISDICITION - DEFINING THE SCOPE, MEANS 
FOR IMPLEMENTATION AND ACCREDITATION OF STATE PROCESSES 

3.1 THE EXISTING SCHEME 

In 1991, ANZECC (Australian and New Zealand Environment and 
Conservation Council) released a report on a National Approach 
to Environmental Impact Assessment in Australia. The report 
provided the basis for Schedule 3 of the Intergovernmental 
Agreement on the Environment. The Schedule attempts to define 
principles for EIA and the roles of the Commonwealth and the 
States in environmental assessment. Point 4 of the Schedule 
provides that - 

"A general framework agreement between the Commonwealth 

and the States on the administration of the environmental 
impact assessment process will be negotiated to avoid 
duplication and to ensure that proposals affecting more 
than one of them are assessed in accordance with agreed 
arrangements." 

Current Commonwealth jurisdiction under the EPIP Act is based 

on a Commonwealth action or approval. The current definition 
of the jurisdiction does not give the Commonwealth a role in 

• assessing some matters which are of national or international 
significance. 
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3.2 COMMONWEALTH PROPOSALS 

The Commonwealth proposes to make administrative arrangements 
with State or Territory Governments or amend the EIA 
legislation to allow it to assess environmentally significant 
matters of national or international importance. (Options 2, 
3, 3a, 4) 

3.3 DISCUSSION AND RECOMMENDATIONS 

3.3.1 Implementation through State processes. 

	

1. 	The PCOs do not support consideration of Commonwealth 
interests through administrative arrangements with the States 
as proposed in Option 2. Changes to Commonwealth jurisdiction 
ought to be made by way of amendment to EIA legislation. 

Administrative arrangements would result in the EIA processes 
being less transparent and uncertain. They have not proved 
workable to date, despite the best attempts to make the 
process more certain through the IGAE. 

3.3.2 Defining the scope of Commonwealth Interests. 

The PCOs recognise that some matters will be of national or 
international significance and that the Commonwealth's 
interests ought to be taken into account. 

	

1. 	The PCOs do support the involvement of the Commonwealth 
in assessing environmentally significant matters of national 
or international importance, and therefore the proposals set 
out in Options 3 and 3a. A discretionary power as proposed in 
Option 4 would be unsatisfactory because there is no guidance 
on how the discretion is to be exercised. 

However, where the Commonwealth is to have jurisdiction, 
application of Commonwealth processes must not have the 
effect of removing existing rights of the public to 
participate in EIA processes and must have uniform application 
throughout Australia. For example, in the case of the Third 
Runway the Commonwealth EIA processes were weaker and the 
public had more limited rights than under the New South Wales 
EIA legislation. 

Application of Commonwealth processes must have the combined 
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best case public participation rights available under State 
systems. 

3.3.3 Accreditation of State EIA Processes 

Equally, the Commonwealth processes could be less effective if 
state processes were accredited. 

Some states have less "participation infrastructure" than the 

Commonwealth. For example, they do not have an equivalent of 

the Adminstrative Decisions (Judicial Review) Act 1977 (Cth) 
imposing an obligation on the decisionmaker to give reasons 
for decisions, nor do some States have Freedom of Information 
legislation. Accreditation would validate processes that have 
different opportunities for public involvement in EIA 
processes. 

The PCOs do not agree with the proposal for accreditation 
of state processes contained in para 86 of the discussion 
paper. 

There should be no concern about the possibility of 

duplication of assessment because if the Commonwealth has 
jurisdiction to consider the particular proposal, s.109 of the 
Constitution provides that the Commonwealth legislation 
prevails, as happened in the Third Runway case. If for 
whatever reason some assessment has already occurred at the 

State level, then those studies can be considered in the 
Commonwealth's EIA process. 

Accreditation should only occur if State EIA met minimum 
stringent criteria set by the Commonwealth. For example, 
these would include amongst others, public scoping, third 
party rights, and monitoring. 

Accreditation would also mean that the Commonwealth loses 
the power to impose conditions to protect the environment, to 
require monitoring and to enforce conditions in the very 
matters of national or international significance for which it 
has responsibility. 

If the relevant State government fails to impose conditions 
which give effect to the assurances and predictions contained 
in an EIS, then the Commonwealth has forgone its ability to do 

so and therefore cannot fulfill its role and meet its 
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objectives in EIA. 

It is useful to refer to a case example to highlight the 
inadequacies of relying on state processes. Reference is made 
to the proposal to log 360,000 tonnes of timber in the 
Northern Territory over an area of 13,000 square kilometres. 

There the Commonwealth Minister for Natural Resources provided 
a Statement of Reasons in which he made it clear that no study 
had been done by his Department and that the Minister relied 
on the licence provisions imposed by the Conservation 
Commission of the Northern Territory. 

The Conservation Commission of the Northern Territory in turn 
advised that they did no assessment other than to review the 
Preliminary Environmental Impact Report. 

The Preliminary Environmental Impact Report (PEIR) dated May 
1989 prepared by the proponent stated that: 

"The logging of lancewood presents a challenge to man and 
machinery." 

"Selective harvesting in real terms represents a thinning 
operation vital to the survival of any forest" 

The deficiencies of the document are manifest. Counsel briefed 
to advise described it as "a disaster report, without doubt 
the worst attempt at environmental assessment I have ever 
seen. Any decision based on it or relying on it to any extent 
is in my opinion open to challenge." 

Approvals for McArthur River were fast tracked under the 
auspices of Commonwealth project facilitation procedures. The 
government at the time indicated that this fast tracking would 
not mean that corners were cut in terms of environmental 
impact assessment. The Treasury noted that the 

"Conservation Commission of the Northern Territory has 
identified the need for additional information and 
studies on some issues, which is to be forwarded to the 
Northern Territory government in the form of an 
Environment Management Plan...". 

Major criticisms of the environmental impact assessment 
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process were made by various parties on the grounds that there 
• was insufficient information presented from which the 

government could make a proper decision about the implications 
of the project. The paucity of information was especially 
apparent in relation to the marine environment at Bing Bong 
and the social impacts on Aboriginal people. 

The Commonwealth Government required preparation of management 
plans and further studies carried out and made public. 

Several documents which formed part of the environmental 

management plan were not made publicly available until near 
the very end of the process. They were the "MRM - Dredging 
and Management Plan" and the "Environmental Monitoring 
Program". 

In addition large amounts of data and information, some of 
which had already been collated, had not been made available 

to the public as part of the environmental management plan 
until near the end of the process. These data included 
baseline studies, which ought ordinarily to form part of an 
environmental impact statement. 

4. 	TRIGGERS FOR COMMONWEALTH JURISDICTION 

4.1 THE EXISTING SCHEME 

There has been much uncertainty and acrimony as to what 
matters will require assessment by the Commonwealth. 

In 1979, a Uouse of Representatives report on EIA recommended 
that Memoranda of Understanding be concluded with each 

Commonwealth Department to provide guidelines as to which 
matters would be referred to the Environment Department. 

The Department of Primary Industries and Energy (DOPIE) and 

Treasury - two of the key Departments responsible for 
approving matters which affect the environment to a 
significant extent - have failed to conclude any such 
Memorandum of Understanding with the Department of Environment 
as to what matters will be referred to the Department. 

One of the main causes of dissatisfaction with the current 
scheme has been that the process depends on the "Action 
Minister", being responsible for deciding whether the 
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environmental impact of a proposal will be significant. 

The result is that Ministers without expertise in the area of 
environmental impact assessment are responsible for making the 
threshold assessment of whether environmental effect will be 
significant. 

Although those Ministers can seek advice from Ministers or 
Departments with the relevant expertise, a Minister with 
resource or economic portfolio priorities has little interest 
in ensuring that the level of inquiry into the significance of 
environmental impact is genuinely considered. 

There is a conflict of interest with Action Ministers being 
like "sponsoring agencies", having an interest in promoting 
the particular proposals. 

The point was illustrated in the recent case a Tasmanian 
Conservation Trust Inc. v Minister for Resources and Anor 
(10.1.95 Sackville J. NG 536 of 94). On three separate 
occasions DOPIE wrote to DEST seeking an assurance that the 
proposal by Gunns need not be designated. On each of these 
occasions DEST replied that the proposal is likely to affect 
the environment to a significant extent and ought to be 
referred to the Department of Environment. Yet the Action 
Minister failed to designate the proposal. 

Another example was provided in the case of the proposal to 
log 360,000 tonnes of timber in the Northern Territory over an 
area of 13,000 square kilometres discussed in 3.3.3 above, 
which was not designated. 

The report simply adopted random phrases from text-books 
concerning the species to be logged, demonstrating a lack of 
study and appreciation of the issues to be covered. The 
refusal by DOPIE to refer the proposal demonstrates at best 
the Department's inability to appreciate matters of 
environmental significance. 

4.2 COMMONWEALTH PROPOSALS 

The Commonwealth suggests that proposals be referred to it 
either - 

(a) by a list of designated developments, with a residual 
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power to assess matters not on the list but which are 
likely to raise environmentally significant matters of 
national or international importance, (Options 3 and 3a 
or Options 5 and 5a)) or 

(b) by the exercise of discretion by the Environment 
Minister as to whether a proposal is likely to raise 
environmentally significant matters of national or 
international significance (Option 4 or Option 6) 

Having been referred to the Commonwealth, the EPA would then 
exercise discretion as to whether assessment is required. 

Alternatively, the Commonwealth suggests that the Action 
Ministers retain the discretion to refer matters and the EPA 
be given power to audit those decisions (Option 7). 

4.3 DISCUSSION AND RECOMMENDATIONS 

4.3.1 Other Jurisdictions 

In the United States, the threshold decision of whether to 
require assessment is based on an assessment of the 
significanceu of the environmental impact of the proposal. 
Guidance is given in the regulations on how to assess 
significance and these guidelines are annexed to this 
submission. Decisions as to significance are open to judicial 
review. If a proposal is likely to have a significant impact 
(National Environmental Policy Act) or may have a significant 
impact (New York EIA legislation), there must be an EIS. 

The NSW legislation has a combination of - 

A list of designated developments (Schedule 3 to the 
EPA Regulations, which has undergone substantial review 
recently) for developments requiring local government 
consent (Part 4 decisions); and 

An assessment by the ultimate decisionmaker about the 
significance of the environmental impact of an activity 

• 	where local government consent is not required. (Part 5 
decisions) 

Again, if a proposal falls on the list, or alternatively, is 
likely to have a significant impact (Part 5), then an EIS is 
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required. 

There is clearly a tension between the aims of certainty and 
flexibility. The NSW revised schedule attempts to ease this 
tension by providing a list of developments to provide 
certainty but also incorporating elements of the nature of the 
development and its location to give some flexibility. Thus, a 
small quarry might not require public assessment unless it is 
close to a water course. 

One of the main criticisms of the schedule, which the recent 
review by the Department of Planning did not attempt to 
address, is the absence of major categories of developments 
with significant impacts, such as coastal and housing 
developments. 

Under the legislation there is no process for the community to 
have input on what developments should be assessed. 

4.3.2 The Current Proposals 

The proposals in Options 3, 3a, 4, 5, 5a and 6, by moving 
the discretion from a range of "Action Ministers" to the EPA, 
will go some way towards achieving consistency of assessment. 

There is no merit in option 7, which will perpetuate the 
worst of the problems with the current EIA process. 	It 
attempts to evaluate the process after the event requiring 
extensive resources with inadequate outcomes. It is non-
preventative. 

The proposed options do not provide certainty as the 
list of designated developments is not conclusive of whether a 
proposal will be assessed. The EPA which is under the 
direction and control of the Minister for the Environment, 
must make a determination about whether any assessment will 
take place. 

The PCOs consider that if a designated list is adopted 
then a proposal falling within that list ought automatically 
require public assessment. 

For those developments on the list, there would be certainty 
which - 
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enables the community to know what assessment will take 
place and what their rights are in advance 

enables industry to plan for EIA in terms of time and 
money involved 

enables industry to operate on a level playing field, 
knowing that all entrants to the field will be faced with 
the same assessment process. 

ensures a consistent approach regardless of the State 
involved, its governing political party or the identity 
of the proponent. 

If assessment were automatic, the EPA could move straight to 
the scoping exercise discussed in Section 6 to ascertain the 

level of assessment, matters for assessment, acceptability 
criteria and other issues. 

There should be a discretionary power for the Environment 
Minister to require assessment of projects likely to raise 
environmentally 	significant 	issues 	of 	national 	or 
international importance, not on the designated list as 

proposed in Option 5a. The Minister for the Environment can 
consult with the Action Minister on whether assessment is 
required, but there should be no requirement for agreement of 
the Ministers. 

Such a power would be important as seen in the example of the 

Port Hinchinbrook development where national interests are 
clearly involved, with development bordering on World Heritage 
Areas, but where the Commonwealth has been precluded from 
fully assessing the impact of the proposed development. 

The legislation ought to provide criteria to assist the 
Minister in determining whether impacts are likely to be 
significant and whether a proposal should be assessed. These 
criteria might take the form of the National Environmental 
Policy Act Regulation in the US or the factors found in the 

New South Wales Department of Planning document, "Is an EIS 
required?" 

This approach will provide more transparency and certainty of 
application than Options 4 or 6. 
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7. 	These criteria will include the Minister having regard to 
advice from the EPA on whether to assess a proposal. 

B. 	Falling within the scope of this discretionary power, 
will be proposals not on the list which have been referred by 
a member of the public if in the opinion of that person the 
proposal raises environmentally significant issues of national 
or international importance, as discussed in Section 5.3.1.. 

Such proposals are referred to the EPA for its advice on 
whether a Notice of Intention is required. As with other 
matters to be decided by the Minister, the Minister must 
consider that advice from the EPA on whether a Notice of 
Intention is required and subsequent advice on whether 
assessement is required. 

9. 	The proposed list of designated developments should be 
developed with extensive public participation and is broadly 
supported. 

5. 	DECIDING WHETHER TO ASSESS - THE PROCESS 

5.1 THE EXISTING SCHEME 

Under the current scheme, the Action Minister must decide 
whether a proposal falls within the class of matters to be 
assessed and is responsible for referral to the Environment 
Department. Once referred, the decision about whether or not 
to require public assessment of a proposal is made without 
public notice or public input. The decision is made in secret 
and can only be reviewed on administrative review grounds. 
That is, matters that should have been considered were not, 
that irrelevant matters were considered or that the decision 
was absolutely unreasonable. 

Clause 3.1.2 of the Administrative Procedures provides a list 
of matters which must be taken into account, but no guidance 
is provided as to how the discretion to assess or not, should 
be exercised. 

After referral by the Action Minister, there is no formal time 
limit on the EPA or the Minister to make a decision about 
whether EIA takes place, at what level and what the EIA 
documents should contain. There is no public participation in 
any of these decisions. There appears to be nothing to prevent 



the proposed action taking place while EIA takes place. 
An example to illustrate the point relates to the decision by 
the Minister fr Resources in November, 1990 to designate 
Sawmillers Exports Pty Ltd in respect of a licence to export 
woodchips from the North Coast. 	It was not until 1992 that 
guidelines for the EIS were produced by DEST. 	An EIS was 
provided in 1994. Logging continued and a licence was issued 
for the whole of the period from November, 1990. 

5.2 COMMONWEALTH PROPOSALS 

Under the proposed scheme, if a proposal falls on the list of 
designated developments, the proponent must submit a Notice of 
Intention. The EPA then exercises its discretion on whether to 
require assessment of the proposal. (Options 3 and 5) 

Where a matter is not on the list of designated developments 
and the Minister for the Environment is to have a discretion 
whether to require assessment, the Commonwealth does not 

propose to require a Notice of Intention or public input to be 
considered by the Minister in the course of exercising the 
discretion whether to assess. 

Insofar as there is a decision by the EPA or the Minister 

whether to assess or not, the Commonwealth proposes to make 
its decisions without public input. 

The EPA proposes to determine whether assessment is required 
within 20 working days of receiving a Notice of Intention 
(Option 8). 

The EPA is also to have the power to reject proposals which 
are manifestly environmentally unacceptable without the need 
for detailed environmental assessment (Option 9). 

5.3 DISCUSSION AND RECOMMENDATIONS 

Where - 

The EPA is given a discretion whether to assess a 
proposal, upon receipt of a Notice of Intention, or 

The Minister is given a discretion whether to require 
assessment of matters of significance not on the list, or 
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(3) The Commonwealth adopts a scheme where it does require 
assessment automatically whenever a proposal falls within a 
designated list, but leaves open a discretion to the 
Environment Minister to also require assessment of matters of 
significance not on the list (as proposed by the PCOs), 

the following issues arise. 

5.3.1 What proposals can be considered for assessment? 

In addition to proposals referred by way of Notice of 
Intention, any person should have the right to refer a 
proposal to the EPA for consideration for assessment where, in 
that person's opinion, a proposal falls within a category of 
developments on the list of designated developments or, if not 
on the list, is likely to raise environmentally significant 
issues of national or international importance. 

This model operates successfully in Western Australia. Under 
Section 38 of the Environment Protection Act 1986 (WA) the EPA 
is obliged to investigate and then make public its 

recommendations on whether assessment is required. There are 
rights to appeal the decision to assess. 

This right of referral is necessary, as it can lead to 
assessment of proposals which have environmentally significant 
effects, that would otherwise never have been assessed. This 
has frequently occurred under the EIA processes in Western 
Australia. A particular example involved large scale land 
clearing in the Esperance region which proposal had been 
referred by the Conservation Council of Western Australia. The 
EPA agreed the development ought to be assessed. 

Some developments ought to automatically require a Public 
Inquiry. For example, nuclear facilities, armaments depots, 
developments valued over a particular amount. 

There should be the power to reject proposals which are 
manifestly environmentally unacceptable as proposed in Option 
9. The EPA or the Minister should also not be able to consider 
Notices of Intention in respect of proposals falling within 
developed "unacceptability criteria". 

5.3.2 What information should the Notice of Intention contain? 
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The requirement for a Notice of Intention places the onus on 
the proponent to notify the EPA of a proposal and makes the 
proponent responsible for compliance. 

This improves the current process where, if the Action 
Minister fails to comply with the law, the proponent may 
through no fault of its own become a party to Court 
proceedings and may lose its approval. 

Equally, if the proposal has been referred by an individual or 
the Minister exercising discretion whether to assess, the EPA 
or the Minister could require a Notice of Intention. 

1. A Notice of Intention should contain certain key 
information to ensure the EPA and the community are in the 

best position to make a decision on whether any further 
assessment is required. The types of information to be 
provided should be listed in the legislation. It should 
include the following: - 

Information about the proponent to enable the EPA to 
assess its technical and financial capabilities. 

The existing environment, 

The location of the proposal 

The precise nature of the proposal, 

Potential impacts of the proposal, 

The alternatives which are available to meet the 
objectives of the proposal, 

The impact on and species listed under the Endangered 
Species Protection Act 1993 (Cth) or under State 
Endangered Species legislation. 

5.3.3 Public Input in the Decision to Assess 

I. Public participation under the Commonwealth proposals comes 
far too late in the process as proposed by the EPA. 

Under the current proposal there is no public input at one of 
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the most crucial stages of the process - namely when a 
decision is made whether to assess - the "screening" stage. 

Option 8 should be amended to incorporate public 
participation early in the process. Otherwise, the defects of 
the past will be perpetuated. This is also consistent with 
the aims of Option 16 of proposing initiatives to promote 
public participation. 

The significance of providing for public participation at 
this stage is highlighted by looking at a "best case example" 
of the value of public involvement throughout the process. 

In 1989 Australian Newsprint Mills commenced a feasibility 
study for a light weight coated paper machine at its Boyer 
mill in Tasmania. 

The company prepared an EIS and management plan. 	The 
government prepared a study of the social, economic and 
community impacts of the project. 

The government study supplemented the cursory treatment of 
social, economic and community impacts which usually is found 
in an EIS. It went beyond the minimum legal requirements 
because the government recognised the "need to evaluate those 

matters in detail and to ensure that the project's 
implications are in the interests of the Tasmanian people". 

The process is a best case example because: 

Input was sought from the community at the earliest 
opportunity, when the feasibility study was being done; 

Input was sought before the approval and consultation 
processes were defined; 

Input was sought on the scope of and guidelines for the 
EIS and SECIS; 

Public consultation was to be undertaken during the 
preparation of the EIS; 

The draft was to be made available for six weeks (while 
this may not be sufficient, it is 50% longer than the 
Commonwealth provides); 
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An independent mediator was to be appointed to try to 
resolve any key issues which might arise; 

The final EIS was available for public comment for a 
further six weeks; 

The restrictive standing provisions under the Environment 

Protection Act were under consideration for broadening; 
and 

A Consultative Group was to be established, with broad 

representation including conservation groups, to provide 
a forum for exchange of information and input to 
government on matters relating to the project. 

Once a Notice of Intention has been received it should be 
advertised both locally and nationally. Only a person intent 
on avoiding public input would consider publication in the 
government gazette as providing adequate "public notice". 

Submissions should be called for seeking input on each of 
those matters identified in the next section on Public 

Scoping. This step then also commences the scoping process. 

This process is required as a minimum to ensure transparency 
and accountability at a stage in the EIA process which is one 
of the most contentious. Public input is essential to maintain 
confidence in the process. 

The need to consider public values on what matters will be 
assessed outweighs concerns about ensuring simply the quickest 
process. 

The proposed time limit of 20 days for the EPA to decide 
whether further assessment is required (Option 8) is not 
appropriate as it does not allow for public comments. 	A 
minimum of 28 days should be provided to enable the public to 
make submissions which must then be considered by the EPA. 

In any event, public advertisement would not preclude the EPA 

from notifying the proponent in less than the 28 day public 
comment period that assessment is required. 

A decision on the level of assessment and other issues can 

await the receipt of public comments and be decided after the 
public comment period. 
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6. 	PUBLIC SCOPING OF ASSESSMENT 

6.1 THE EXISTING SCHEME 

There have been examples where scoping has taken place under 
the current scheme. However, there is no specific provision in 
the legislation requiring scoping. 

6.2 COMMONWEALTH PROPOSALS 

Once a decision to assess has been made, the Commonwealth 
proposes to introduce public scoping for the purpose of 
involving stakeholders with an interest in the assessment of 
the project to identify the issues to be covered by the 
assessment and to negotiate time schedules for the assessment 
process. (Option 10) 

The Commonwealth proposes that public scoping will be 
undertaken for all projects likely to result in significant 
impacts on the environment though the proposals do envisage a 
power to the Environment Minister to waive public scoping in 
"limited cases, when it would result in duplication". 

Public scoping is to be commenced by advertising availability 
of the Notice of Intention, which is to be followed up with 
letters, public meetings, information exhibitions and 
individual consultations. 

The EPA identifies the following anticipated results from 
public scoping:- 

Acceptability criteria to determine the environmental 
acceptability of the proposal. 	The EPA has identified 
criteria for conservation areas, production areas and 
high development areas. It envisages the development of 
more precise criteria. (Option 12) 

The level of assessment to be undertaken. 	The levels 
proposed are assessment by Notice of Intention, Public 
Environment 	Report 	("PER"), 	Environmental 	Impact 
Statement ("EIS") or Public Inquiry. 

Time schedules for all stages of the assessment process. 
(Option 11) 
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4. 	Guidelines for the preparation of a PER or EIS to detail 

all relevant impact issues including the following 
issues: - 

• 	Biophysical impacts 
• 	Cultural and heritage impacts 
• 	Impacts on the surrounds of people 
• 	Impacts on people themselves 
• 	Cumulative impacts to the degree practicable. 

The Commonwealth does not intend to provide comprehensive 

social impact assessment or comprehensive health impact 
assessment, but rather to concentrate on social and health 
impacts to the degree they arise from biophysical 
environmental change. 

The Commonwealth intends to develop screening criteria to 
identify projects where cumulative impacts require assessment 
based on a listing of standard cumulative impacts and of 
proposal types which typically give rise to cumulative 
impacts. (Option 13) 

Option 14 proposes that all proposals which raise 
environmentally significant issues will be subject to some 
form of environmental impact assessment. 

6.3 DISCUSSION AND RECOMMENDATIONS 

In carrying Out the scoping process, there must be clear 
acknowledgement that the public input during the process will 
be seriously considered, and a genuine attempt made to 
incorporate the public input. 

6.3.1 Acceptability criteria 

Acceptability 	criteria 	should 	be 	developed 	in 
consultation with the public and not just Ministerial Councils 

or government agencies as currently proposed. In developing 
any general criteria for acceptability of proposals and of 

specific criteria for the particular proposal, there should be 
consideration of regional planning requirements. (Option 12) 

The proposed "zones" for the acceptability criteria are 
contrary to ESD and the draft National Biodiversity Strategy, 
including in particular the need for protection of 
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biodiversity over a broad range of landuses and for in-situ 
conservation. 

A more appropriate classification for receiving environments 
would be by the use of bioregions which will allow for 
consideration of regional impacts as well as site specific 
impacts. 

6.3.2 Level of Assessment 

Assessment by way of Notice of Intention will only be 
adequate if the form of the Notice of Intention is in 
accordance with the criteria listed in the earlier discussion 
on matters to be included in a Notice of Intention. 

An adequate Notice of Intention and public input on 
whether and what level of assessment is appropriate are 
required to meet the goal stated in Option 14. 

As discussed in 5.3.1 above, some developments ought 
automatically to require a Public Inquiry. 

6.3.3 Time Schedule 

When setting a time schedule for the assessment process, 
it should be made clear that the time schedule can be revised 
for particular specified purposes. 	For example, this would 
include for the purpose of enabling proper completion of 
scientific studies. 	It would not include unreasonable 
commercial demands, as happened in the assessment of the 
Macarthur River project referred to above. (Option 11) 

The timetable ought not be agreed to until the end of the 
ScOping process. 

6.3.4 Issues for Assessment 

1. 	There should be a standard list of issues to be 
considered in the scoping process from which the public can 
identify the emphasis which should be given to particular 
impacts and issues. The issues should be included by way of a 
list in the regulations to the Act as appears in the New South 
Wales legislation which identifies matters to be included in 
an environmental impact statement. 
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2. 	The list of issues to be addressed in the assessment 
process proposed by the Commonwealth should be expanded to 
specifically include the following - 

The application of ESD principles (See Attachment 2) 

Comprehensive Social Impact Assessment not limited to 

impacts arising from biophysical environmental change. 
It should also include consideration of intergenerational 
factors. 

Comprehensive economic analysis of proposals that 
reflects the true cost of environmental degradation and 
resources loss. There should be full cost benefit 
analysis of proposals, which includes effects of the 

proposal on the broader community, and not just 
feasibility of the proposal for the proponent. 

Goals to be achieved by the development. 	For example, 
the need for provision of power to a particular region as 
opposed to the desire to construct a particular power 
station facility. 

Detailed consideration of alternatives including, the no- 
go alternative and feasible alternatives for achieving 
the stated development goals. 	For example, using the 
example above, alternatives to providing power to a 

particular region and not just alternative types of 
construction at the particular site. 	This would also 
include the need to consider the least intense 
development to achieve the stated goal. 

The relevant time periods for which the development 
approvals are to apply. 

3. 	Assessment of impacts of a proposal in its regional 
setting will always be required. 	There should be 
consideration of cumulative impacts in relation to all, and 
not just some proposals (Option 13). 	A list identifying 
potential cumulative impacts as proposed will assist in the 
assessment process. 

6.3.5 Information on the Proponent 

1. It should be mandatory to include information in the EIA 
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documents on - 

the proponent, along the lines of a "fit and proper 
person" criterion, and 

a description of the financial resources required to 
implement the proposal and measures to mitigate 
environmental harm. 

Base information on the proponent is required for the Notice 
of Intention. The scoping process should decide what further 
detail is required about the proponent and the financial 
resources needed to implement mitigatory measures for the 
proposal. 

This information is critical in assessing what is likely to be 
the ultimate shape of a "proposal" and possible options for 
the proposal, having regard to resources required to effect 
particular environmental safeguards. In the past, no 
attention has been given to the proponent's capacity to carry 
out the proposal and in particular the resources required to 
minimise environmental harm. Although approvals can be passed 
on, analysis of the financial resources required to implement 
a development, and as personalised to the particular 
proponent, are relevant in assessing what types of mitigatory 
measures are likely to be undertaken, and therefore the likely 
environmental impact of the proposal. 

7. 	PREPARATION OF EIA DOCUMENTS. 

7.1 THE EXISTING SCHEME 

There is tremendous community cynicism with the current 
process. Often times the decision to proceed with the project 
will have been made and the preparation of EIA documents is 
simply a hurdle to be overcome and a cause of "delay". 

EIA documents - PERs and EISs - are prepared by the proponent 
in conjunction with consultants. This gives rise to the 
perception that the documents are biased due to the nature of 
the consultant/client relationship, whereby the client, being 
the owner of the final EIA documents, can interpret and 
"wordsmith" conclusions from the individual expert reports. In 
that compilation process, the information can be presented in 
such a favourable light, as to be misleading. 
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7.2 COMMONWEALTH PROPOSALS 

Option 15 leaves responsibility for the EIA documents with the 

proponent. Justification of this approach is on the basis of 
it being consistent with the polluter pays principle and 
encourages cost-internalisation. 

The EPA also proposes to improve the quality of EIA documents 
by better referencing and sourcing of data, detailing of 
expertise and qualifications of experts engaged, publication 
of the EIA documents, quantification of predicted impacts in 

tabular form to enable post-assessment monitoring and the 
development of guidelines regarding adequacy of EIA documents 

through the public scoping process. EIA documents will Only 
be released once requirements are satisfied. 

7.3 DISCUSSION AND RECOMMENDATIONS 

When considering an appropriate process for preparation of EIA 

documents, the assessment process as a whole must be 
considered including what opportunity there should be for 
proponent advocacy, who should do the assessing, and who 
should assess the assessment. 

This is necessary to provide for an independent process all 

the way through and to avoid the possibility of a conflict of 
interest. For these reasons, the body or persons responsible 
for assessing the EIA documents should not be the same body as 
that responsible for preparing the EIA documents. 

7.3.1 Overview on Strengthening the Process for Preparation 
of EIA Documents 

Problems that have arisen by having the proponent responsible 

for engaging consultants to prepare EIA documents and in 
control of the final form of the documents, could best be 
overcome by establishing an independent authority responsible 
for preparing the EIA documents, which would also reduce the 
need for further detailed assessment at a later stage. 

Although such a body is to be preferred, it would require 
extensive resources to be effective. 

Experience in Australia to date has shown that no government 

has been prepared to fully resource such a body to perform 



this role and it is therefore considered unlikely that this 
position will change in the real future. 

The PCOs propose particular initiatives to promote independent 
and impartial environmental impact assessment, whilst leaving 
preparation of EIA documents with proponents. (Option 15) 

In brief, there are several steps that will enhance the EIA 
process, in relation to the preparation of EIA documents. 

They are - 

The introduction of a community consultative committee, 
as exists under the Victoria EIA system, which helps 
steer the document preparation process, and makes the 
process more open and accountable, by reducing the 
exclusivity of the client/consultant relationship. 

Closer scrutiny of the adequacy of EIA documents by the 
EPA prior to its release for public comment. 

Engagement of consultants by the EPA though still 
allowing full liaison between the proponent and the 
consultants. The proponent would pay the consultants via 
the EPA. Payment can be contingent in full or in part 
upon certification of the adequacy of the EIA documents. 

Strict criteria for certification of documents. 

Strict criteria for the conduct of consultancies. 

Resourcing the EPA to enable it to assess rigorously the 
EIA documents and public submissions which will have an 
indirect effect on the preparation process. This need is 
discussed in Section 9 of this submission. 

These proposals will improve the quality of EIA documents at a 
technical level and promote independence of process. 

Particular aspects of these initiatives are expanded on below. 

7.3.2 Improving the Documents 

1. There should be strict criteria for certification of EIA 
documents. 
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There is a need to go beyond those issues identified in 
the Commonwealth proposals (listed in 7.2) as improving the 
quality of the documents. 	Of particular importance, there 
should be a specific requirement for the methodologies relied 

on in preparation of the EIA documents, including particular 
scientific assumptions, to be clearly specified. 	Also, full 
reports of experts should always be included, so there is a 
baseline from which to measure "wordsmithing". 

The consultative committee, in its liaison with the proponent 
and consultants, during the document preparation process, will 
have a major role in overseeing the compilation process to 

ensure "wordsmithing" and unsubstantiated proponent advocacy 
in the documents is minimised. 

It can also ensure attention is given to the readability (as 
distinct from "wordsmithing") of information presented in EIA 
documents to facilitate public review of the documents. 

The EPA's intention to develop guidelines regarding the 
adequacy of an EIS or PER which are to be developed through 
the public scoping process is supported. 	However, there 
should be a set of minimum standards or indicators for 
determining adequacy of EIA documents provided in the Act or 
regulations to the Act. There can be the power for identif led 
requirements to be modified through the public scoping 
process, though certain requirements should be mandatory. 

Certification of EIA documents would not preclude the public 

from requesting, during the public review process, preparation 
of particular scientific reports in addition to the EIS or 
PER. 

The EPAs intention to require EISs to be published is 
supported as this will require the documents to be placed on 
statutory deposit available for examination and research in 
central libraries. 

7.3.3 Improving the Client/Consultant Relationship 

Professionalism of consultants and the client/consultant 
relationship can be improved by - 

1. 	The development of codes of conduct between proponents 
and consultants; 
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Inclusion 	of 	the 	codes 	of 	conduct 	in 	the 
client/consultant contracts; 

Registration of consultants, including strict procedures 
for registration; 

The development of rules regulating consultants. 	These 
should include fines or other penalties when variation 
between predicted impacts and actual impacts is greater 
than a certain percentage; 

Rules preventing or limiting in part, downstream 
commercial interest of consultants in implementation of a 
proposal. 

Each of these proposals is required to improve the overall 
quality of EIA documents. 

8. PUBLIC ASSESSMENT OF EIA DOCUMENTS 

8.1 THE EXISTING SCHEME 

The current process provided under the Administrative 
Procedures enables members of the public to make written 
submissions in respect of an Environmental Impact Statement or 
Public Environment Report and oral and written submissions at 
a Public Inquiry. 

The making of submissions is the only opportunity for public 
involvement. In the past, meaningful public participation has 
been limited by a lack of resources to enable participation 
even in this process. The problem has been compounded by the 
often highly technical nature of information contained in the 
EIA documents upon which comment is sought. 

8.2 COMMONWEALTH PROPOSALS 

The Commonwealth proposes a number of initatives to promote 
public participation. (Option 16) It identifies the following 
issues relevant to enabling meaningful public participation in 
environmental decision making:- 

1. 	The provision of information to the public to enable 
participation, 	and regular advertisement of major 
environmental impact assessment decisions. (Option 17) 
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Presentation of information for non-English speaking 
communities. (Option 19) 

Further 	investigation 	of 	processes 	to 	enable 
participation by non-English speaking and indigenous 
communities. (Option 18) 

Resourcing of participation. 

8.3 DISCUSSION AND RECOMMENDATIONS 

8.3.1 Access to Information 

The Commonwealth proposes to have a public registry system of 
information regarding projects assessed which would include a 
central index of details of assessments, listing of documents 
relating to each assessment and decision, and to provide 
access to those documents. Such proposals are supported. 

Documents to be publicly available should include copies of 
public submissions. Experience with this practice in relation 
to Commissions of Inquiry under New South Wales legislation 
supports this proposal. 

Where a claim to confidentiality of documents is made, the 

onus should clearly be on those claiming confidentiality to 
substantiate their claim. Companies claiming that information 
is confidential should be required to show that: 

the information has not already been disclosed 

the information is not required to be disclosed under 
other laws 

the information is not readily discoverable; and 

disclosure would cause competitive harm 

In addition there should be penalties for false claims and 
requirements for disclosure of generic information where 
specific information is claimed to be confidential. 

This will ensure that claims to confidentiality are not made 

routinely so as to frustrate the objects of the scheme and 

that where genuine claims to confidentiality are made the 
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integrity of the scheme is not jeopardised. 

3. The proposal to advertise all major environmental impact 
decisions including decisions not requiring assessment should 
be extended to require advertisement of all decisions. (Option 
17) 

8.3.2 Resourcing the Public 

Integrating Funding into the EIA Process 

Option 16 identifies the EPA's intention to introduce 
initiatives to promote participation. Only some of those 
initiatives are summarized by way of separate options. 
(Options 17, 18, 19). Its initiatives relating to access to 
information and resourcing of participation are not presented 
by way of separate options. 

It can be assumed that it was not intended to suggest that 
reduced status be accorded to those initiatives. However, 
presentation in this way fails to recognize that access to 
information and resourcing of participation are preconditions 
to effective participation, upon which all other options 
relating to public participation depend. Stated intentions in 
Option 16 to promote public participation are meaningless 
without satisfaction of these preconditions. 

Experience at the State level in participating in state or 
local EIA processes, with some PCOs receiving many EISs per 
week for comment, highlights the need to resource that 
participation. 

Reference is also made to the report of the Fraser Island 
Commission of Inquiry into Public Issue Disputes in 1991 which 
concluded - 

"Effective community involvement may require not only 
access to information, opportunities to participate and 
representative participation, but also the expenditure of 
public funds on financial support for appropriate 
community organizations to enable them to act within and 
contribute to, rather than oppose and seek to circumvent, 
the making and implementation of decisions." 

The Commonwealth proposes to resource public participation by 
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seeking an annual funding allocation to assist community 
groups in preparing submissions for public assessment of EIA 
documents. 

Funding from this source is likely to be very limited. Other 
more self-sufficient long term funding mechanisms are 
necessary and should be built into the EIA process. 

To ensure public participation does occur in the EIA 
process, the PCOs propose that mechanisms to resource public 
participation be developed as an integral part of the EIA 
process. 

There should be a fee payable by the proponent at the time 
of lodgment of the Notice of Intention or as determined during 
the public scoping process. 

The amount of the fee should represent the whole or a 
nominated proportion of the total costs associated with 
resourcing the public participation required in the particular 
EIA process. The total amount allowed to resource public 
participation should be commensurate with the public interest 
concerns relating to the particular proposal. 

Resourcing is required for participation at other stages of 
the EIA process, apart from the making of written submissions. 
This would include participation in the scoping process, and 
legal aid to enable exercise of enforcement rights. 

There should also be scope to require funding of particular 
outcomes of the public assessment process such as the need for 
a further scientific study. 

"Finding" the Public 

The EPA will need to develop expertise or seek out the 
expertise of particular groups in identifying key "publics" to 
be involved in the public assessment process. 	This would 
include finding those community groups best able to facilitate 

public participation on the particular issues raised by the 
proposal. This is particularly important in relation to remote 
communities. 

Proposals to promote participation by non-English 
speaking and indigenous communities are supported and should 
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be concluded as part of this review process with any studies 
on the issue not delayed beyond completion of this process. 
(Options 18 and 19) 

9. 	FINAL ASSESSMENT 

9.1 THE EXISTING SCHEME 

The Department of the Environment prepares an environmental 
assessment report on the EIS or PER. In the case of an EIS, 
this is done after the proponent prepares a revised EIS 
responding to public comments. There is no revision in the 
case of a PER. 

9.2 COMMONWEALTH PROPOSALS 

The Environment Protection Agency will be responsible for 
"appraisingt' the Environmental Impact Statement or Public 

Environment Report and public submissions and forwarding its 
advice to the Environment Minister. There will be no revised 
EIS prepared by the proponent taking account of public 
comments. The stated aim of the EPA's appraisal is to assess 
if a project is, or can be made, by modification through 
conditions applied by the government, environmentally 
acceptable. (Option 20) 

9.3 DISCUSSION AND RECOMMENDATIONS 

9.3.1 Relationship To Earlier Processes 

The strength of the assessment process will, as already 
discussed, depend on the strength of earlier aspects of the 
EIA process. For example, the acceptability criteria 
developed with public input for assessment of proposals, 
should be sufficiently clear and precise to ensure there is 
rigid assessment by the EPA of the EIA documents and public 
comments in accordance with those acceptability criteria. 

Equally, improving the EIA document preparation process in the 
ways discussed in Section 7 above will affect the strength of 
the assessment made by the EPA. The opportunity for proponent 
advocacy will also have been reduced by not allowing revision 
of the EIS after the public assessment period. 
9.3.2 Right To Reject 
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The current proposals do not make it clear that the EPA can 
determine, at this stage in the EIA process, that a proposal 
cannot be made environmentally acceptable. Due to the 
momentum that the EIA process obtains after the preparation of 
lengthy EIA documents and public comment and revision of the 
documents, assessment bodies are inclined to believe that it 
is not possible to reject a proposal at this stage. 

The EPA should be given a clear and specific right to 
determine that the proponent has not proven the environmental 
acceptability of the proposal and the proposal will therefore 
not be forwarded for decision. The EPA can issue a notice to 
the proponent to say that there is inadequate information to 

prove the environmental acceptability of the proposal and that 
the proponent has an opportunity to provide further data to 
prove that the whole or relevant parts of the proposal can be 
made environmentally acceptable. (Option 20) 

In practice, with clear acceptability criteria, a proponent is 
likely to modify or withdraw a proposal prior to final 
assessment where those criteria are not likely to be met. 

There should be an opportunity for the public to comment 
on the further information provided to the EPA. This is 
necessary because the issues on which further information is 
sought, if sufficient to require rejection of the proposal, 
would go to the core nature of the proposal. 

The proposal to give the EPA responsibility for 
preparation of environmental conditions that can ensure a 
proposal is environmentally acceptable is supported, to ensure 
outcomes of the EIA process are channelled as directly as 
possible into the decision-making process. 

Where such conditions would significantly change the 
proposal, this should amount to a rejection by the EPA. 

9.3.3 Criteria for assessment 

Criteria should be developed to guide the assessment 
process. This will include both a list of principles that are 

to direct the assessment, in addition to specific criteria. 

For example, the EPA will need to take account of the 
precautionary principle when making its assessment. In 
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particular, this would include being satisfied that the 
proponent has made out its case for why the proposal should go 
ahead, rather than the EPA taking the view that the public in 
its submissions needed to prove why the proposal should not go 
ahead. 

This will also include the need to consider the inherent 
limitations of the EIA process. Namely, that it is an 
imperfect predictive process that rarely allows sufficient 
time to remedy limited knowledge about possible effects. 

9.3.4 Resourcing the Assessor 

Assessment of EIA documents by government must also be 
properly resourced. Too often environmental agencies are 
given too few resources to carry out detailed functions and 
responsibilities. 

The assessment stage is the equivalent of peer review 
reviewing judgments made by experts, and therefore a critical 
part of the EIA process. Inadequate scrutiny of EIA documents 
at the assessment stage has been a problem under the existing 
Commonwealth and under many State systems. 

1. 	The Commonwealth must ensure the EPA or assessing 
authority is properly resourced to carry out the assessment 
functions for which it is responsible. 

10. THE DECISION - DECIDING THE FINAL TERMS OF APPROVAL 

10.1 THE EXISTING SCHEME 

EIA under the current process can come to nought, because 
whatever the assessments made by the Department and views 
formed by the Minister for the Environment, the Minister can 
only make recommendations to the Action Minister on what the 
final decision about a proposal should be. None of those 
recommendations have to be taken up. 

10.2 COMMONWEALTH PROPOSALS 

The Commonwealth's proposals seek to overcome this defect by 
providing that the Environment Minister should have the power 
to set mandatory and legally binding environmental conditions 
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on proposals. 	The EPA proposes that the conditions be 
determined in consultation with or in agreement with relevant 
Action Ministers. (Options 21 and 21a) 

10.3 DISCUSSION AND RECOMMENDATIONS 

The report commissioned by the EPA on "An Analysis of EIA 
Practices and Procedures in Australian States and Territories" 
notes that:- 

"EIA as a direct means to a decision imposes greater 
accountability on the decision maker, and increases the 
transparency which is often lost when the decision is 

left to a party with an interest in promoting the 
proposal." 

The PCOs agree that the Environment Minister should have 
the final say as to what environmental conditions are imposed 
on a development. (Option 21) 	This is essential for 
incorporation of outcomes of the EIA process as directly as 
possible into a decision that will affect the environment, and 
to increase accountability of the decisionmaking process. 

There should not be a requirement for agreement between 
the Environment Minister and Action Ministers on environmental 

conditions as proposed in Option 21a. Outcomes of the EIA 
process will again come to nought if agreement of the Action 
Minister is required. 

This approach is necessary for the same reasons the 
Environment Minister and-Department should have responsibility 

for deciding whether there should be environmental impact 
assessment, namely, by virtue of specialist environmental 
expertise, and independence from promotion of the proposal. 
It is consistent with the fact that Action Ministers in 

economic portfolios do not require the agreement of the 
Environment Minister in respect of economic conditions imposed 
on an approval. 

The Environment Minister can still have regard to proposed 
- environmental conditions as they relate to other types of 

conditions imposed. 

11. MONITORING AND REVIEW 
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11.1 THE EXISTING SCHEME 

The power to monitor and review developments currently exists 
but has rarely if ever been used by DEST/EPA. Clause 10.1.1 
allows DEST to review all or any of the environmental aspects 
of a matter affecting the environment to a significant extent 
at any time. Specific reference is made to reviewing and 
assessing - 

"the effectiveness of any safeguards or standards for the 
protection of the environment adopted or applied in 
respect of the proposed action and the accuracy of any 
forecasts of the environmental effects of the proposed 
action". 

11.2 COMMONWEALTH PROPOSALS 

The Discussion Paper places emphasis on compliance statements 
as the means by which the community is informed about 
environmental impacts (para 206, 207). The assurance is given 
that all documents and reports relating to monitoring will be 
publicly available. It is not clear whether this means as soon 
as the results are measured or when they have been made 
available to the EPA. Other proposals are discussed by 
implication in the following discussion. 

11.3 DISCUSSION AND RECOMMENDATIONS 

One of the greatest failings of the current ELk process is the 
failure to monitor and keep matters under review. 

Predictions are regularly made in assessment documents about 
the impacts of a development. These are either quantified, 
with numerical values given to the impact, or expressed in 
unquantified terms such as "not significant". 

What has been overlooked has been the systematic comparison of 
predicted and actual impacts. In 1990, Ralph Buckley explained 
how environmental audits were required to improve the 
scientific content of EIA. His study revealed that: 

"In Australia at least, our predictions are less than 50% 

	

accurate on average and two orders of magnitude out on 	- 
occasion. Improvement is clearly needed. It is to be 
hoped that continuing audits of environmental impact 
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predictions will provide the feedback link on which such 
improvement depends". 

The failure to exercise the power to monitor and review 
developments may be due to 

(1) Ignorance of the existence of the power. In discussions 

with the office of the Minister for the Environment, the 

power in the Administrative Procedures was stated to be a 
"motherhood statement" and "without any teeth". When 
confronted with this in writing, the power was 

acknowledged but it was said to lack teeth "because it is 
not in the Act". 

(ii) Absence of political will to exercise the power. This 

would seem to be the more realistic explanation. Calls 
for review of developments assessed in the past have been 
made by conservation groups. The ongoing failure to act 

seems to be an example of the deference given by the 
environment portfolio to the more powerful resource and 
economic portfolios. 

Monitoring results should be made available at timeframes 
appropriate to the particular development but in any event no 
less frequently than quarterly. 

During the start-up phase of a development, monthly release of 
monitoring results may be required, lengthening to quarterly 

intervals upon satisfactory compliance. More frequent release 
of monitoring results would again be required following any 
modification to plant, process or operation of the 
development. 

The results must be provided in such a way that the raw 
data, as well as any interpretation of the data made by the 
proponent, can be assessed independently. 

Any approval should be for a fixed period depending on 
the nature of the development and having regard to developed 
criteria, for a maximum period of ten years, with further 
approval to be sought at the end of that period. 

After that period, 	a project would require further 
environmental assessment in light of the ongoing monitoring 
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which has taken place and in light of any changes to the 
environment, whether due to the project or not. 

The PCOs support the proposal to require quantification 
of impact predictions in EIA documents, with best estimates 
where it can be substantiated that quantification is not 
possible. (Option 22) 

The PCOs support the proposal to require compliance 
statements.(Option 23) However, the statements should be 
required on an annual basis. Annual reporting and compliance 
statements are already required at State levels. Two years may 
be far too long to alert the EPA to impacts and to direct 
remedial action. 

The PCOs agree that failure to comply with environmental 
conditions set by the Commonwealth Government ought to be an 
offence. (Option 24) 

In addition, there ought to be provision for an approval 
to be cancelled where - 

monitoring indicates that inaccuracies were contained in 
the EIS, 

these materially influenced the decision, and 

the flaws in the EIS are now having a significant adverse 
effect. 

Similar provisions are found in the New Zealand Resource 
Management Act 1991. 

Where a consent has been cancelled, the proponent 
(including Directors) should be prevented from obtaining 
approvals for other projects for a prescribed period. 

There should also be emergency powers to halt a 
development where environmental harm is occurring, 
irrespective of whether the actual impacts can be traced to 
flaws in the preparation of the EIA documents. 

There should be power to direct that operations be varied 
to comply with acceptability criteria and conditions of 
approval. 
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The PCOs agree with the need for the EPA to undertake 
post-assessment audit reviews of the accuracy, effectiveness 
and efficiency of environmental conditions set by the 
Commonwealth Government.(Option 25) There should be an 

obligation on the EPA to perform such audits rather than 
simply a discretion. 	Otherwise, the current practice will 
continue which over the last 20 years administration of the 
EIA process has not seen the existing discretion exercised. 

ACCOUNTABILITY 

The history of poor decision making referred to in this 

submission is compounded by the inability of members of the 
community to challenge administrative decisions which do not 
follow due process or which are unreasonable. 

Particular issues relevant to ensuring accountability in the 
process are set out below. 

12.1 STANDING 

Standing requirements are a legacy of the private rights base 

of environmental laws, and are no longer appropriate when 
addressing environmental problems which affect the broader 
public. 

The argument that the need to show a special interest of an 
applicant is necessary to prevent actions by "mere busybodies" 
has shown to be a nonsense in NSW, where open standing has not 

"opened the floodgates". The arguments also fails when 
weighed against the practical effect of such inquiry. 

Such inquiry usually obstructs and makes it less likely that 

there will be a determination on the substantive issues of 
whether an environmental law has been broken and the need to 
prevent environmental harm. By contrast, if a litigant is a 
mere busybody, any lack of good faith will quickly be revealed 
once legal proceedings are commenced. 

It is a waste of resources to require those seeking to 
•  represent environmental interests in environmental proceedings 

to establish their special interest in doing so. This is 
particularly so, considering that it is no longer disputed 

that environmental interests should be represented and count 
in the decision making process. 
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Some states in Australia have now recognised the need to 
provide for third party civil enforcement in environmental 
legislation. This is seen in the recent Devegpment Act 1993 
and the Environment Protection Act 1993 in South Australia and 
the Land Use Planning and Approvals Act 1993 and the 
Environmental Management and Pollution Control Act 1994 
(Tasmania). 

New South Wales has third party civil enforcement provisions 
in a range of legislation including Environmental Planning and 
Assessment Act 1979, Heritage Act 1977, Wilderness Act 1987, 
Environmentally Hazardous Chemicals Act 1985, National Parks 
and Wildlife Act 1974, Environmental Of fences and Penalties 
Act 1989, Local Government Act 1993, and most recently in the 
Fisheries Management Act 1994. 

As a result of this history, government departments in New 
South Wales strongly support these provisions seeing them as 
integral to the effective administration of environmental 
laws. For example, the Department of Planning has stated that 

The right of any person to remedy or restrain a breach of 
the Act is a fundamental safeguard of the system's proper 
processes. 

Section 25 of the Environmental Of fences and Penalties Act 
(NSW) 1989 allows any person to bring proceedings to restrain 
a breach of any Act which is causing or is likely to cause 
harm to the environment so long as they have the leave of the 
Land & Environment Court. 

In the Parliamentary debates on this amendment to the Act, the 
then Premier Mr Greiner, said 

There could be little debate that the provision of third 
party rights in a number of statutes has increased the 
accountability of environmental decision-makers and 
increased public participation in environmental decision-
making generally. 

I advise some members on my side of the Chamber ... that 
third-party rights should not be built up into some form 
of mythological beast. They have been part of various 
statutes for a considerable time and have not caused the 
end of civilisation as we know it. 
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Some members who are broadly supportive on my side of the 
Chamber have developed the view that such rights are a 
Trojan horse for all matters that are deemed undesirable. 
But the record just does not indicate that. It would be 
less than honest of me if I spoke to the contrary. 

The record to date supports Mr Greiner. 	Only one case has 
been brought using the provisions of Section 25 since its 
amendment two years ago. 

However, by contrast Queensland, has consistently failed to 

include third party civil enforcement provisions, apart from 
limited provision in planning legislation. Limited provisions 
in the Environment Protection Act 1994 have not yet been 
proclaimed. 

In Western Australia there are no third party civil 
enforcement provisions under the Environmental Protection Act 

1986. Similarly, there are no third party civil enforcement 
provisions in Northern Territory legislation. 

As long ago as 1985, the Australian Law Reform Commission 
recognised the effect of standing rules in hindering access to 
justice, and proposed a Bill to address the difficulties. 

The most effective approach is to provide for third party 
civil enforcement in environmental assessment legislation. An 
appropriate model would be s.123 of the Environmental Planng 
& Assessment Act 1989 (NSW) which provides that 

"Any person may bring proceedings ... for an order to 
remedy or restrain a breach of this Act, whether or not 
any right of that person has been or may be infringed by 
or as a consequence of that breach." 

A general provision should also be enacted in an environmental 
protection statute enabling restraint of a breach of any Act 
which is causing harm to the environment. 

The PCOs strongly support the abolition of standing 
requirements to seek judicial review and enforcement of the 
legislation. (Option 26) 

The PCOs agree that decisions under the EIA legislation 
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be made subject to review before the Administrative Appeals 
Tribunal. (Option 27) 	However, only a limited class of 
decisions should be subject to such review rights. 	These 
would include rights to merits review in relation to - 

EPA or Ministerial decisions not to assess 
proposals; 

EPA decisions to certify the adequacy of EIA 
documents. 

12.2 LEGAL AID 

The discussion in Section 8 highlighted the importance of 
resourcing public participation. An aspect of this includes 
the need to resource the public so enforcement rights can be 
exercised. 

Litigation is of course a last resort. However, inadequate 
legal aid prevents the public from exercising rights granted 
under legislation. 

In practical effect, therefore a failure to provide adequate 
legal aid deprives the public of their rights, and undermines 
the potential effect of these rights on the accountability of 
the EIA process. It removes the possibility of review of 
decisions which is usually a strong motiviation for 
performance of functions. 

The Commonwealth is currently not providing adequate resources 
for environmental legal aid. This is seen from the following 
amounts that have been granted in recent years: 

1978/79 to 1983/84 	. 	. 	 . 	 . 	 . 	 . 	 . . 	 . 	 . 	 . 	 . 	 . 	 . 	 $25,641.00 
1984/85 . . 	 . 	 . 	 . 	 . 	 . 	 . 	 . 	 . 	 . 	 . . 	 . 	 . 	 . 	 . 	 . 	 . 	 $4,997.00 
1985/86 (2 cases) 	. 	. 	 . 	 . 	 . 	 . 	 . . 	 . 	 . 	 . 	 . 	 . 	 . 	 $16,083.00 
1986/87 to 1987/88 	. 	. 	 . 	 . 	 . 	 . 	 . . 	 . 	 . 	 . 	 . 	 . 	 . 	 . 	 . 	 $0.00 
1988/89 (2 cases) 	. 	. 	 . 	 . 	 . 	 . 	 . . 	 . 	 . 	 . 	 . 	 . 	 $195,614.00 
1989/90 . . 	 . 	 . 	 . 	 . 	 . 	 . 	 . 	 . 	 . 	 . . 	 . 	 . 	 . 	 . 	 . 	 . 	 . 	 . 	 $0.00 
1990/91 . . 	 . 	 . 	 . 	 . 	 . 	 . 	 . 	 . 	 . 	 . . 	 . 	 . 	 . 	 . 	 . 	 . 	 $84,622.00 
1991/92 to 1994/95 	. 	. 	 . 	 . 	 . 	 . 	 . . 	 . 	 . 	 . 	 . 	 . 	 . 	 . 	 . 	 $0.00 

1. 	The Commonwealth needs to provide adequate resources by 
way of environmental legal aid to enable public enforcement of 
EIA legislation. 
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12.3 CONCLUSION 

Discussion of the Commonwealth's proposals has highlighted 

several issues fundamental to ensuring accountability in the 
EIA process which should be incorporated in legislation. 	In 
summary, they include - 

Clear objects for the EIA process, identification of 
obligations and principles to guide implementation 
directed to achievement of the objects; 

Access to Information; 

Public participation rights throughout the EIA process; 

Clear criteria for the exercise of discretions given to 
decisionmakers and other participants in the EIA process; 

Rights to enforce the EIA legislation; 

The resourcing of public participation rights, inclusive 
of resourcing the exercise of enforcement rights. 

The recommendations made by the PCOs have incorporated these 
issues. 

If the Commonwealth is prepared to acknowledge that these 

issues are fundamental to the integrity and effectiveness of 
its EIA legislation and incorporates, without waiver, these 
issues into its proposals in the terms recommended by the 
PCOs, it will have guaranteed the achievement of the stated 
objectives of its review. 

For this reason, the PCOs urge the Commonwealth to implement 
these recommendations. 

Attachments 

Guidelines for Determination of Significance 

Guidelines for the Application of ESD Principles to the 
EIA Process. 
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USA Council on Erivironnienta I Quality 
(CEQ) 

Guidance on the word 'significance' 
provided in CEQ regulations 

I 	Context the significance of an action 
be analysed wUhin the COflte,\t of 5O(ict d 
ci whole; the affected region, the a liec ted 
interest; and the locality, as approprat 
Both short-term and long-term ef1ect n 
rel ('V a nt, 

2 	Intensity: 

the degree to which the prpot'd 
action affects public heIt h and 
safety; 

proximity to historical or cultu ra 
resources, parkia ncis, prime tan m 
lands, wetlands, wild and scenk 
rivers, or ecologically critical areas, 

the degree to which the effects are 
likely to be highly controversial; 

the degree to which the possible 
effects are highly uncertain or 
involve unique or unknown risks; 

the degree to which the action might 
establish a precedent or affect future 
con side rations; 

(1) 	the implications for cumulatively sig- 
nificant impacts; 

the degree to which the action might 
adversely affect districts, structures 
or objects listed in, or eligible for, list- 
ing in the National Register of H H-
toric Places; 

the degree to which the act ion might 
cause loss or destruction of sngnW-
cant, cultural, or historical resources 

(' the degree to which the action might 
adversely affect an endangered or 
threatened species or its habitat that 
has been deterniined as critical under 
the Endangered Species Act; 

whether the action threatens a viol-
ation of federal, state, or local law, or 
requirements imposed for the protec-
tion of the environment 
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APPENDIX 1 

PRINCIPLES OF ECOLOGICALLY SUSTAINABLE I)EVELOIMENT 
Expanded for application in the context of EIA 

Inter-generational Equity 

Would implementation of the proposal: 

- 	Result in irredeemable loss of natural capital? 
- 	Create environmental damage that is repairable only by future 

generations at substantial cost? 
- 	Produce unacceptable risk of either? 

Conservation of Biodiversity and Ecological Integrity 

Would implementation of the proposal: 

- 	Result in the loss of species or habitats? 
- 	Limit the capacity for continued evolution of species? 
- 	Encroach upon or limit the opportunity for conservation of 

ecosystems, habitats or species? 

Constant Natural Capital 

Would implementation of the proposal: 

- 	Result in depletion of the stock of natural capital in pursuit of short- 
run consumption benefits? 

- 	Result in the use of natural capital as efliciently as possible? 
- 	Involve investment of any type in the stock of natural capital - for 

example, replacing native vegetation that is to be removed or 
destroyed? 

Sustainable Income 

Does the proposal take into account: 

- 	The maximum amount of resources that can be consumed (by a 
nation) without eventual impoverishment? 

- 	The cost of remedying environmental damage in the future? 
- 	The depreciation of natural resources? 
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S. 	Anticipatory and Precautionary Policy Approach 

Does the proposal: 

- 	Avoid adverse potential consequences even if it means that returns are 
not maxirnised in the short term? 

- 	Where there is uncertainty about possible environmental impacts, err 
on the side of caution? 

- 	Adopt a risk-adverse stance? 
- 	Effectively prove, in the case of possible adverse environmental 

consequences, that the risk is acceptable? 

Social Equity 

Does the proposal: 

- 	Result in a fair distribution of the benefits and costs within a 
corn mu ni ty, population or society? 

Biophysical Limits on NaturaL Resource Use 

- 	Does the proposal increase, decrease or stabilise the throughput of 
material resources that contribute to environmental degradation? 

- 	Does the project entail an increase, decrease or neutral per capita 
resource throughput? 

- 	Do the anticipated energy and mass throughputs impose unacceptable 
stresses upon natural systems? 

Qualitative Development 

Does the proposal: 

- 	Contribute only to quantitative growth as measured by conventional 
State and National accounts? 

- 	Require an aggregate or per capita increase in the use of non- 
renewable physical and biological resources? 

- 	Emphasise efficient use of natural resources (materials and energy)? 

Pricing Environmental Values and Natural Resources 

In assessing the economic worth of the proposal: 

- 	are the natural resources used priced toreflect:- 
the true costs associated with the use of the natural resources? 
the scarcity of the resource? 
the cost of technical substitution if these resources should 
become exhausted? 

- 	will the pricing formula or mechanism used protect or degrade the 
environment (or have a significant tendency to do so)? 
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11. 

12 

13. 

Global -Perspective 

Does the proposal: 

- 	Account for the need to contribute to global processes to sustainable 
development? 

- 	Account for the need for development in Australia to be nationally 
sustainable? 

- 	Take account of formal international environmental obligations that 
apply to Australia? 

Efficiency 

Does the proposal: 

- 	Use natural resources as efficiently as is practicable given best 
available technology? 

Resilience 

Does the proposal: 

- 	Contribute to the resilience of a state or the national economy? That 
is, is the proposal drawn from vulnerable sectors such as agriculture 
or mining? 

- 	Contribute to economic diversification? 

External balance 

Does the proposal: 

- 	Have the potential to redresS current trade and economic imbalances 
(to produce a state of economic equilibrium) without depreciating the 
natural resources of the country or a state? 

Community Participation 

Has the process of environmental assessment: 

- 	Realistically and meaningfully involved the potentially-affected 
cornmunity(ies) or population(s)? That is, what was the nature of the 
consultation process? 

- 	At what stage of the process did consultation commence? 
At what stage of the process did it occur? 

' 	10. 

4 

S 
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MAKING A SUBMISSION 
The review of the Commonwealth's environmental impact assessment legislation and 
process is being undertaken in recognition of the need for environmental impact 
assessment to evolve to reflect changing environmental imperatives and community 
and industry expectations. The objective of this review is to provide better protection 
for the Australian environment through maximising the effectiveness and efficiency of 
the Commonwealth's environmental impact assessment system. 

An initial discussion paper, Setting the Direction, which sought public submissions on 
the parameters of the review, was released in late 1993. 

This discussion paper forms the next step in the review process. The paper proposes a 
range of options for achieving the objective of the review. These options have been 
developed by the Environment Protection Agency based on extensive public 
consultation, starting with the Ecologically Sustainable Development Working Group 
process and continued by the Environment Protection Agency through the current 
review. This paper identifies a number of key areas for reform and proposes a 
framework of options designed to address the interests of all stakeholders in 
environmental impact assessment. The framework is proposed as the basis for further 
discussion with these stakeholders. 

Public workshops in each State and Territory will follow the public release of this 
paper, allowing interested people and organisations the opportunity to participate 
more immediately in the review process. Details of the times and locations of these 
workshops will he advised to all recipients of this paper and will be advertised 
nationally. 

Submissions are sought on the options and proposals put forward for discussion by 
the Environment Protection Agency in this paper, and on any other options which the 
Commonwealth Government should consider for improving the effectiveness and 
efficiency of the Commonwealth environmental impact assessment process. 

Submissions on this paper, and expressions of interest in workshop participation, 
should be addressed to: 

EIA Review 
Environment Assessment Branch 
Environment Protection Agency 
40 Blackall Street 
BARTON ACT 2600 

Submissions should be received by Monday, 27 March 1995. All submissions received 
will he treated as public documents. 

Additional copies of this discussion paper may be obtained at the above address or by 
calling 008 803 772. Further information on the review and discussion paper can be 
obtained from the Environment Protection Agency on telephone (06) 274 1925 or 
fax (06) 274 1620. 

Submissions should he received by: 
Monday, 27 March 1995 



TABLE OF CONTENTS 

Making a Submission 

Executive Summary 

Introduction 
	

1 

Part I - Background to the Review 
	

3 

Part II - Reforming Project Assessment 
	

11 

Changing the Jurisdiction of the Commonwealth EIA Process 	 13 

Triggering Assessment 	 22 

Procedural Reforms 	 30 

Other Activities 
	

52 

Part III - Future Directions 
	

54 

Appendix A - Summary of Current EIA Process 	 55 

Appendix B - List Of Submissions on Initial Discussion Paper 	 62 

Appendix C - Example Schedule of Designated Developments 	 65 



GLOSSARY 

AAT 	 Administrative Appeals Tribunal 

Action Minister 	Commonwealth Minister responsible for a decision or action 

ANAO 	 Australian National Audit Office 

ANZECC 	 Australian and New Zealand Environment and Conservation 
Council 

ARC 	 Administrative Review Council 

CIA 	 Cumulative Impact Assessment 

Commonwealth 	Commonwealth of Australia 

Designated 	class of proposal considered to raise environmentally significant 
Development 	issues of national or international importance or to be 

environmentally significant 

DEST 	 Department of the Environment, Sport and Territories 

EC 	 European Community 

EIA 	 Environmental Impact Assessment: a process for the orderly and 
systematic evaluation of a proposal including its alternatives 
and objectives and its effect on the environment, including the 
mitigation and management of those effects. The process 
extends from the initial concept of the proposal through 
implementation to completion and, where appropriate, 
decommissioning. (Definition from the ANZECC report, 'A 
National Approach to Environmental Impact Assessment in 
Australia, December 1992) 

EIS 	 Environmental Impact Statement 

Environment 	all aspects of the surroundings of human beings, whether 
affecting human beings as individuals or in social groupings: 
s.3, Euviron,nt'nt Profrctio,, (Impact of Proposals) Act 1974 

EPA 	 Environment Protection Agency: an agency within the 
Commonwealth Department of the Environment, Sport and 
Territories 

ESD 	 Ecologically Sustainable Development: defined as 'using, 
conserving and enhancing the community's resources so that 
ecological processes, on which life depends, are maintained and 
the total quality of life, now and in the future, can he increased'. 
The goal of Ecologically Sustainable Development is 
development that improves the total quality of life, both now 
and in the near future, in a way that maintains the ecological 
processes on which life depends (National Strategy for 
Ecologically Sustainable Development, December 1992, pp.  6, 8) 
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HORSCERA 	House of Representatives Standing Committee on the 
Environment, Recreation and the Arts 

IAIA 	 International Association for Impact Assessment 

IGAE 	 Intergovernmental Agreement on the Environment (1 May 1992) 

Impact Act 	 Environment Protection (Impact of Proposals) Act 1974 
(Commonwealth) 

MOU 	 Memorandum of Understanding 

NEPC 	 National Environment Protection Council 

NHMRC 	 National Health and Medical Research Council 

NOl 	 Notice of Intention 

PER 	 Public Environment Report 

Proponent 	 a person, corporate body, organisation or Government agency 
responsible for implementing a proposal, and includes any 
person acting on behalf of a proponent 

Proposal 	 any proposed project, policy, program, plan or other activity 
which may fall within the scope of environmental impact 
assessment legislation 

Protected Areas 	terrestrial and/or marine areas reserved under Commonwealth, 
State or Territory legislation, primarily for nature conservation 
purposes 

Public 	 any individual or group 

RNE 	 Register of the National Estate 

SIA 	 Social Impact Assessment 

Scoping 	 process to determine the range of issues to be addressed during 
an environmental impact assessment and to identify the 
significant issues related to a proposal 

World Heritage Area An area listed under the World Heritage Properties Conservation 
Act 1983 
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EXECUTIVE SUMMARY 

KEY POINTS 

• 	A comprehensive, public review of the Commonwealth environmental impact 
assessment legislation and process was announced in October 1993. 

• 	The review aims to maximise the effectiveness and the efficiency of 
environmental impact assessment as a tool for achieving environment 
protection and for promoting ecologically sustainable development. 

• 	The review will also allow the Commonwealth Government to give effect to its 
responsibilities under the National Strategy for Ecologically Sustainable 
Development. the Intergovernmental Agreement on the Environment and 
Agenda 21 as they relate to environmental impact assessment. 

• 	Throughout the review there has been a strong commitment to ongoing 
consultation with all environmental impact assessment stakeholders. 

• 	This discussion paper identifies three levels of change which could be adopted 
for improving the environmental impact assessment process. At each level the 
paper canvasses a range of options for achieving the object of the review. 

• 	The three levels of change cover: 

bringing the Commonwealth environmental impact assessment process 
into line with the role of the Commonwealth in environment protection, 
as set out in the Intergovernmental Agreement on the Environment; 

ensuring the Environment Minister is able to provide environmental 
protection through environmental impact assessment; and 

ensuring environmentally acceptable proposals proceed efficiently. 

THE REVIEW 

A comprehensive public review of the Commonwealth's environmental impact 
assessment legislation and process was announced by the former Minister for the 
Environment, Sport and Territories, the Hon Ros Kelly MP, in October 1993. 

The review is being undertaken in recognition of the need for the environmental 
impact assessment process to evolve to reflect changing environmental imperatives 
and community and industry expectations. While the current assessment process has 
generally worked well to ensure that Commonwealth Government decision makers 
have been made aware of the environmental implications of their decisions and 
actions, a comprehensive public review is now needed to ensure environmental impact 
assessment continues to he a relevant tool for environmental protection and for 
promoting ecologically sustainable development at the lowest cost to society. 

In addition to reflecting changing environmental, community and industry needs, the 
review also gives the Commonwealth Government the opportunity to implement its 
responsibilities under the National Strategy for Ecologically Sustainable Development, 
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the Intergovernmental Agreement on the Environment and Agenda 21 as they relate to 
environmental impact assessment. 

The review is being co-ordinated by the Environment Protection Agency. Throughout 
the review process the Environment Protection Agency has actively involved all 
participants in environmental impact assessment, including Commonwealth, State and 
Territory Government agencies, local government, industry and community groups, 
impact assessment practitioners and academics, and other interested organisations and 
individuals. 

THE CONSULTATIVE PROCESS 

In November 1993, the Environment Protection Agency released an initial discussion 
paper aimed at focussing the direction and scope of the review. Specifically, the 
Environment Protection Agency sought public input on: 

the objectives of environmental impact assessment; 

the appropriate role for the Commonwealth Government in environmental 
impact assessment; 

• 	the issues which should be covered by the review, and 

the appropriate guiding principles which should govern the development and 
administration of the Commonwealth EIA process. 

Nearly 100 submissions were received in response to the initial discussion paper from 
a range of respondents, including State and Commonwealth Government agencies, 
industry and conservation groups, and individual members of the public. In general, 
the responses were positive and supportive of the issues and principles outlined in the 
paper. 

Guiding Principles for Reform 

Following this consultation the Environment Protection Agency has adopted eight 
guiding principles to govern the development of a reformed environmental impact 
assessment process, and to act as benchmarks to enable stakeholders to monitor the 
process performance. The adopted principles are as follows: 
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The Commonwealth environmental impact assessment process should: 

• 	provide real opportunities for public participation in government decision 
making; 

• 	be open and transparent; 

• 	provide certainty of application and process to all participants, including the 
community, governments, industry and project proponents; 

• 	provide accountable decision making; 

• 	be administered with integrity and professionalism; 

• 	provide cost-effective processes and outcomes; 

• 	be flexible enough to deal effectively and efficiently with all proposals 
assessed; and 

• 	ensure practical outcomes for effective environmental protection. 

A number of consultancy studies have also been commissioned by the Environment 
Protection Agency. The consultancies examined a range of reform options available to 
the Commonwealth Government, from minor modifications in current practice 
through to fundamental changes in the approach to impact assessment. The reports 
from these studies were developed in close consultation with all stakeholders 
including State Governments, industry and community groups. The reports provide 
useful information and recommendations on: 

• 	assessing the social aspects of environmental change; 

• 	assessing cumulative and regional impacts and strategic assessment; 

• 	improving public participation in the assessment process; and 

• 	improving the public inquiry process. 

Reports have also been prepared to analyse: 

• 	environmental impact assessment practice and procedures in other countries; 
and 

• 	environmental impact assessment practices in Australian States and Territories. 

A further study into improving the opportunities for participation by indigenous 
Australians in environmental impact assessment will commence in December. 

Since the release of the initial discussion paper, the Environment Protection Agency 
has continued its commitment to consult widely through regular meetings with 
industry and community groups, and other stakeholders. 
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ISSUES 

Consultations with stakeholders have identified a number of issues concerning the 
Commonwealth environmental impact assessment process which should he examined 
as part of the reform process. 

Environmental Issues 

A major issue to be examined is the inability of the current Commonwealth 
environmental impact assessment process to enable the Commonwealth Government 
to give full effect to its responsibilities for environment protection as set out in the 
Intergovernmental Agreement on the Environment. The Environment Protection 
Agency proposes that the Commonwealth Government should ensure environmental 
impact assessment occurs for all projects which raise environmentally significant 
issues of national or international importance. Issues such as who should decide when 
impact assessment will be required and how environmental conditions are set on 
proposals have also been raised by stakeholders and are examined in the paper. 

Industry Issues 

A report prepared by the Bureau of Industry Economics, Environniental Assessment - 
Impact on Major Projects, Research Report N05, 1990, suggests that the two greatest 
concerns for industry in the environmental impact assessment process are the potential 
for costly delays and uncertainty associated with the assessment process. The 
Environment Protection Agency proposes the introduction of reform measures to 
overcome these concerns. 

The package of reform options canvassed in the discussion paper strikes a balance 
between the need for effective environmental protection through impact assessment 
and the need for a transparent, certain and efficient process. 

PROPOSED REFORM OPTIONS 

The discussion paper outlines key areas for the reform of the environmental impact 
assessment process. Proposed reforms are put forward as the basis for discussion. 

In summary, the discussion paper proposes: 

the amendment of the existing legislation to enable the Commonwealth 
Government to ensure environmental impact assessment occurs for all projects 
which raise environmentally significant issues of national or international 
importance. This would enable the Commonwealth to take a leading role in the 
co-operative establishment of environmental standards and protection and 
would place the Commonwealth in a better position to meet international 
environmental obligations. Where a State Government process satisfies 
Commonwealth requirements, the Commonwealth may accredit the State 
process under the draft National Agreement on Environmental Impact 
Assessment being developed under the Intergovernmental Agreement on the 
Environment; 

the amendment of the existing legislation to enable the Environment Minister 
greater involvement in the triggering of the environmental impact assessment 
process and in setting environmental conditions; and 
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• 	a range of options to improve the assessment of development projects. Benefits 
for stakeholders from these reforms will include: 

- 	increased and earlier opportunities for public involvement in 
environmental decision making; 

- 	increased accountability in decision making; 

- 	the introduction of project specific time management for the assessment 
process; 

- 	the removal of uncertainty over which proposals will require 
Commonwealth environmental impact assessment; 

- 	the increased application of consistent environmental standards 
nationwide; and 

- 	greater transparency in the environmental impact assessment process. 

The reforms proposed represent three potential levels of change for the 
Commonwealth environmental impact assessment process, from the substantial 
change to bring the jurisdiction of the legislation into line with the role of the 
Commonwealth Government in environment protection th rough to proposals to 
improve the assessment process within the existing legislative framework. Within each 
of these levels, a number of options for giving effect to the proposed reforms are 
identified as the basis for further discussion with stakeholders. 

Submissions on this paper should be addressed to: 

EIA Review 
Environment Assessment Branch 
Environment Protection Agency 
40 Blackall Street 
BARTON ACT 2600 

Submissions should be received by Monday, 27 March 1995. 
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INTRODUCTION 
On 19 October 1993, the then Minister for the Environment, Sport and 

Territories, the Hon Ros Kelly MP, announced a comprehensive and public review of 
all aspects of the Commonwealths environmental impact assessment (ETA) process. 
The review is being co-ordinated by the Environment Protection Agency (EPA), an 
agency of the Commonwealth Department of the Environment, Sport and Territories. 
The review involves all participants in environmental impact assessment, including 
Commonwealth and State Government agencies, industry and community groups, 
practitioners and academics and other interested organisations and individuals. 

The objective of the review is to provide better protection for the Australian 
environment through improving the effectiveness and efficiency of the 
Commonwealth's environmental impact assessment process. A more effective and 
efficient assessment process will allow the Commonwealth Government to work 
co-operatively with State, Territory and local governments to ensure environmental 
impacts are given full consideration in decision making processes. The review also 
provides the opportunity for the Commonwealth Government to give effect to the 
outcomes of the ecologically sustainable development and Intergovernmental 
Agreement on the Environment processes and to implement international 
commitments, such as Agenda 21 and the Rio Declaration. 

This discussion paper proposes as the basis for discussion a range of options for 
reforming the Commonwealth environmental impact assessment process. The reform 
options have been developed by the Environment Protection Agency following 
extensive consultations with all environmental impact assessment stakeholders and 
drawing on the National Strategy for Ecologically Sustainable Development, the 
provisions of the Intergovernmental Agreement on the Environment and work by the 
Australian and New Zealand Environment and Conservation Council towards a 
national approach to environmental impact assessment in Australia. 

While the enactment of Commonwealth ETA legislation was a major step 
forward in environment protection in Australia, the process has remained relatively 
unchanged since its inception in 1974. To be effective and efficient, the Commonwealth 
process must reflect the changing needs of environment protection in Australia, 
including changes that have occurred in the environment in that time, and to 
incorporate current community perceptions of what is an appropriate role for the 
Commonwealth Government in meeting these needs. Environmental groups and 
industry have also indicated that the Commonwealth environmental impact 
assessment process, although it has generally worked well in the past, it is no longer 
sufficient in its present form. Appendix A provides a summary of the current 
Commonwealth environmental impact assessment process. 

The discussion paper has three parts: Part I details the background and context 
of the review, including responses to the initial discussion paper, Setting the Direction, 
released in November 1993. 

Part II identifies three levels at which changes to the Commonwealth 
environmental impact assessment could be made. Part II proposes, as the basis for 
discussion, a range of reform options at each level. These options are aimed at 
maximising the effectiveness and efficiency of environmental impact assessment. 

Part [II briefly identifies the future direction of environmental impact 
assessment in Australia, and particularly those issues which are important to 
environmental impact assessment stakeholders and where action is required, but 
which are dependent upon the currently proposed changes being brought into effect or 
which require further consultation before they can be addressed. 
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The reform options in this discussion paper focus on improving the assessment 
of development projects, the traditional area of operation of environmental impact 
assessment. Increasingly it is becoming apparent that project assessment alone is 
insufficient to provide environmental protection. The next generation of environmental 
impact assessment will see increasing attention to strategic assessment, or the 
assessment of policies, programs and plans, and to regional assessment capable of fully 
considering cumulative, incremental and regional impacts. 

These developments in environmental impact assessment will not only ensure 
more effective environment protection, but will also increase efficiency through 
reducing the need for project specific assessment. It is the Environment Protection 
Agency's intention to promote the evolution of environmental impact assessment in 
Australia towards a greater focus on strategic and regional assessment. However, 
before such a step can be taken at the Commonwealth level, the Environment 
Protection Agency believes it is necessary to maximise the effectiveness and efficiency 
of that part of environmental impact assessment where most attention is currently 
focused, namely on project assessment. 

Public submissions on this discussion paper should he made to the 
Environment Protection Agency by Monday, 27 March 1995 (see Making a Submission 
for details). 

The Environment I'rotection Agency is committed to developing, in close 
co-operation with all interested participants, a Commonwealth environmental impact 
assessment process which allows the Commonwealth Government to fulfil its 
environmental responsibilities. The Environment Protection Agency is equally 
committed to ensuring that the Commonwealth environmental impact assessment 
process is efficient and promotes environmentally acceptable development in 
Australia. 
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PART I 
BACKGROUND TO THE REVIEW 

THE REVIEW 

Since its inception in 1974, the environmental impact assessment process has 
generally worked well to ensure that Commonwealth decision makers have been made 
aware of the environmental implications of their decisions and actions. A 
comprehensive, public review is now appropriate to ensure environmental impact 
assessment continues to he an effective tool for environmental protection and for 
promoting ecologically sustainable development. The review will also enable the 
environmental impact assessment process to better reflect changed community and 
industry expectations. 

CONTEXT 

The review is being undertaken within the wider context of other major 
initiatives to improve environmental protection nationally. 

The Intergovernmental Agreement on the Environment and 
the National Agreement on Environmental Impact Assessment 

The Intergovernmental Agreement on the Environment came into effect in 
May 1992. Negotiation of the Intergovernmental Agreement on the Environment was 
instrumental in gaining consensus from all Australian Governments on the need for a 
more nationally consistent and improved approach to numerous environmental issues, 
including environmental impact assessment. Subsequently, the Australian and New 
Zealand Environment and Conservation Council (ANZECC) began work on a National 
Agreement on Environmental Impact Assessment to streamline and clarify the 
respective roles of the Commonwealth and the States and Territories in environmental 
impact assessment, and to increase the clarity, certainty and efficiency of the process at 
all levels of government. 

The draft National Agreement has been endorsed by ANZECC Ministers and is 
currently being considered by the State Planning Ministers with environmental impact 
assessment responsibilities. 

The current review builds on both these initiatives and aims to ensure that the 
Commonwealth environmental impact assessment process is consistent with, and fully 
implements, the provisions of the Intergovernmental Agreement on the Environment 
and the National Agreement. 

The review is i)np!emen ting and bii ilding on the Intergovernmental Agreement on 
the Environment and the draft  National A'ree,nen t on Environmental Impact 
Assessi,wn t. 
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The National Strategy for Ecologically Sustainable Development 

The National Strategy for Ecologically Sustainable Development, agreed by the 
Commonwealth and State Governments, is another major initiative setting the context 
for this review. The Commonwealth Government is committed to implementing the 
principles of ecologically sustainable development. The National Ecologically 
Sustainable Development Strategy was developed in 1992 by all governments based on 
the recommendations of the Ecologically Sustainable Development Working Groups. 
Some 70 of these recommendations relate directly or indirectly to environmental 
impact assessment. 

Ecologically sustainable development requires the integration of environment 
and development objectives and environmental impact assessment is an important 
mechanism by which this may be achieved. This was recognised by the Strategy, which 
included recommendations to improve: 

• 	the coverage and effectiveness of the environmental impact assessment process; 

• 	the knowledge base upon which assessment decisions about the acceptability of 
proposals are made; 

• 	the clarity of the process and its application, including providing clear guidance 
on the types of proposals likely to attract assessment; and 

community access and post-approval accountability. 

The review is responding to the recommendations of the Ecologically Sustainable 
Development Working Groups and to the National Strategy for Ecological/it 
Sustainable Development as they relate to environmental impact assessment. 

The Administrative Review Council Review 

The Administrative Review Council has also undertaken its own inquiry 
considering Commonwealth environmental impact assessment during the period of 
the review. The Administrative Review Council inquiry was concerned with specific 
types of proposals, that is, those where review of the merit of decisions made by 
Commonwealth administrators could be undertaken by the Administrative Appeals 
Tribunal. However, its basic objectives parallel those of the review and the other 
initiatives noted above. These include reducing the potential for costly process delays 
and ensuring more efficient, timely and accountable decision making. The outcomes of 
the Administrative Review Councils inquiry complement the options proposed in this 
paper. Copies of the Administrative Review Councils report, Environmental Decisions 
and the Administrative Appeals Tribunal, Report No. 36 are available from Australian 
Government Bookshops. 

Internal Reports and Audits 

The Commonwealth Government has also initiated its own internal audit on 
the efficiency of the environmental impact assessment process. The Australian 
National Audit Office undertook an efficiency audit of the process in 1992 and drew 
attention to areas where improvements could be made, such as the project referral 
process, post-approval monitoring, scoping and the minimisation of time delays. This 
report was followed by the report of the 1-louse of Representatives Standing 
Committee on Environment, Recreation and the Arts in 1994, which found that the 
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Environment Protection Agency was taking real and active steps to improve the 
efficiency of the environmental impact assessment process, but identified a number of 
weaknesses in administration by industry and development agencies of their 
responsibilities under the current legislation. Copies of these reports Audit Report No. 
10, 1992-93, Living with our Decisions, 1992 and House of Representatives Standing 
Committee on the Environment. Recreation and the Arts: Common wealth Environ men t Irn pact 
Assessnien t Processes, 1994 are available from Australian Government Bookshops. 

The review of environmental impact assessment is a logical progression from 
the National Strategy for Ecologically Sustainable Development, the Intergovernmental 
Agreement on the Environment and the National Agreement. It also accords with the 
Administrative Review Council process and responds to the recommendations of the 
Audit Office and the House of Representatives Standing Committee. These initiatives 
all recommend that significant changes be made to Commonwealth environmental 
impact assessment. 

The form and scope of these changes will now be determined by the next phase 
of the public review process, which commences with this discussion paper. This paper 
draws upon the initiatives discussed above, responds to submissions made on the 
initial discussion paper, Settinç the Direction, and reflects extensive consultation and 
research, including the commissioning of several consultancies on aspects of 
environmental impact assessment within Australia and overseas. The paper outlines 
existing concerns, identifies opportunities to improve the process and offers possible 
solutions. 

CONSULTATION 

Throughout the review process the Environment Protection Agency has 
actively involved, and sought information and feedback from, all participants in 
environmental impact assessment, including Commonwealth and State Government 
agencies, industry and community groups, environmental impact assessment 
practitioners and academics, and other interested organisations and individuals. This 
commitment to an open process involving all stakeholders will continue throughout 
the review. As part of the public consultation process supporting the release of this 
discussion paper, workshops will be held in each State and Territory capital to 
facilitate discussion on the options for change. Details of the times and locations of 
these workshops will be advised to all recipients of this discussion paper and will be 
advertised nationally. 

SETTING THE DIRECTION 

In November 1993, the initial discussion paper of the review, Setting the 
Direction, was released. The purpose of the initial discussion paper was to invite public 
comment on the direction and scope of the review. In particular, comments were 
sought on: 

• 	the objectives of environmental impact assessment; 

• 	the appropriate role of the Commonwealth in environmental impact 
assessment; 

• 	the issues which should be examined by the review; and 

• 	the principles which should guide the development of an effective and efficient 
environmental impact assessment system. 
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The Environment Protection Agency received 93 submissions in response to the 
initial discussion paper from a range of respondents, including State and 
Commonwealth Government agencies, industry and conservation groups, and 
individual members of the public. Almost all respondents were supportive of the 
Commonwealth Government's initiative to review its environmental impact 
assessment process. 

The following summarises the responses received on the initial discussion 
paper. A list of submissions received is at Appendix B. 

Objective of Environmental Inpact Assessment 

The present objective of Commonwealth environmental impact assessment is 
set out in section 5 of the Enviroiznient Protection (Impact of Proposals) Act 1974. Section 5 
states that the object of the environmental impact assessment legislation is 'to ensure, 
to the greatest extent that is practicable, that matters affecting the environment to a 
significant extent are fully examined and taken into account' in the making of 
Commonwealth government decisions. 

While many submissions indicated satisfaction with the current objective, the 
majority expressed concern that the current environmental impact assessment 
legislation and its administration were focused on a legislative process rather than on 
outcomes. In particular, the majority of respondents believed that the appropriate 
objective for environmental impact assessment was the protection of the environment 
through supporting the application of the principles of ecologically sustainable 
development to government decision making. 

As part of the overall package of possible reforms for the Commonwealth 
environmental impact assessment process, the Environment Protection Agency 
proposes that the objective of environmental impact assessment should be the 
protection of the environment through supporting the application of the principles of 
ecologically sustainable development. The Environment Protection Agency suggests 
that this objective should be clearly stated in the environmental impact assessment 
legislation and should form the basis for all decision making under the environmental 
impact assessment process. 

Option 1 

The objective of environmental impact assessment should he the protection 
of the environment through supporting the application of the principles of 
ecologically sustainable development. 

The Role of the Commonzvealth 

The Initial Discussion Paper proposed five factors which could help define the 
appropriate role for the Commonwealth Government in environmental impact 
assessment. The five factors, drawn from the Intergovernmental Agreement on the 
Environment, were: 

the Commonwealth Government represents the national interest; 

the Commonwealth Government has responsibility for meeting international 
obligations; 
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• 	transboundary impacts between States and Territories may lead to 
Commonwealth Government involvement; 

• 	national environmental impact assessment standards can be promoted by 
Commonwealth Government involvement; and 

• 	the Commonwealth Government has responsibility for the impacts of its own 
activities. 

The majority of submissions gave general support for the five factors. in 
particular, nearly all respondents believed that the Commonwealth has a role in 
environmental impact assessment, particularly where environmentally significant 
issues of national or international importance arise. A small minority of respondents 
believed the Commonwealth Government has no role in environmental impact 
assessment outside of Commonwealth lands and waters. 

The majority of respondents also supported clarification of the live factors 
identified as follows: 

while the Commonwealth Government clearly represents the national interest, 
a transparent and certain definition of what the 'national interest' involves is 
required; 

transboundary impacts between States and Territories may lead to 
Commonwealth involvement, but only where the environmental issues are not 
being adequately addressed by the State Governments. The Intergovernmental 
Agreement on the Environment indicates that the Commonwealth Government 
should he involved in such matters at the request of a State Government. The 
Commonwealth clearly has a responsibility for impacts outside of Australia 
arising from Australian actions; 

national environmental impact assessment standards can he promoted by 
Commonwealth involvement but must be developed in co-operation with State 
and Territory Governments; and 

the Commonwealth's environmental impact assessment process must apply to 
all Commonwealth bodies, including semi-autonomous statutory agencies. 

Based on the submissions received on the initial discussion paper, and 
consistent with the Intergovernmental Agreement on the Environment, the 
Environment Protection Agency proposes that the Commonwealth's environmental 
impact assessment process be amended so that it fully enables the Commonwealth 
Government to fulfil its environmental responsibilities. This issue is discussed in detail 
in Part II, 'Initiating the Commonwealth ETA Process'. 

The Comnwnwealth Governinen t has a responsibility for the assessment of 
environ men tal issi.ies of national or iii ternational importance. 
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Issues for the Review 

Through their submissions on the initial discussion paper and in ongoing 
consultations with the Environment Protection Agency, stakeholders have identified a 
large range of issues which they feel need to be addressed to achieve the objective of 
maximising the effectiveness and efficiency of the Commonwealth's environmental 
impact assessment legislation and process. 

The issues identified in the initial discussion paper were seen as covering the 
central concerns of stakeholders. In particular, respondents were concerned to ensure 
that the Environment Protection Agency addressed the following issues: 

• 	the assessment of the environmental impacts of policies, programs and projects; 

• 	the integration of the goals and principles of ecologically sustainable 
development into environmental impact assessment; 

• 	the question of who is able to initiate the environmental impact assessment 
process; 

• 	the assessment of cumulative, incremental and regional impacts; 

• 	effectiveness and compliance monitoring; 

• 	improvements to public participation in decision making through 
environmental impact assessment; 

• 	the protection of biodiversity and ecological integrity; 

• 	improvements to the timeliness, transparency and certainty of the 
environmental impact assessment process; and 

• 	internal and external review of environmental impact assessment decisions. 

The Environment Protection Agency has addressed most of the above issues 
with the reform options proposed in Part II of this paper. The remaining issues the 
Environment Protection Agency proposes to examine further, in consultation with 
stakeholders, following the implementation of reforms to the project assessment 
process. These remaining issues are identified in Part III of this paper. 

Guiding Principles 

The initial discussion paper listed eight principles which could be adopted to 
guide the development of an effective and efficient environmental impact assessment 
process. The majority opinion in the submissions was that the principles were relevant 
and appropriate to the review. A number of respondents sought further elaboration or 
expansion of the principles. Based on the submissions received, the Environment 
Protection Agency has redefined the eight guiding principles as follows: 

Participation 	 EIA should provide effective and timely access to 
the decision making process for all interested 
parties. 

Transparency 	 all assessment decisions, and the bases for those 
decisions, should be open and readily accessible. 
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• 	Certainty 	 the process and timing of assessment should be 
agreed in advance and followed by all 
participants. 

• 	Accountability 	 decision makers are responsible to all parties for 
their actions and decisions under the assessment 
process. 

• 	Integrity 	 assessments are undertaken with professionalism, 
objectivity and efficiency. 

• 	Cost-effectiveness 	 the assessment process and its outcomes ensures 
environmental protection at the least cost to 
society. 

• 	Flexibility 	 the assessment process is able to adapt to deal 
efficiently and effectively with any proposal or 
decision making situation. 

• 	Practicality 	 the assessment process and outcomes are readily 
useable and operate effectively. 

The guiding principles have been used to develop proposals for reforming the 
environmental impact assessment process to ensure effective environmental 
protection tli roiigh an efficient process. 

The initial discussion paper invited respondents to indicate which principles 
they considered the most important in guiding the development of a new 
environmental impact assessment process. Consistently, the most important principles 
were seen as participation, transparency, certainty, accountability and integrity. 

Many respondents cautioned however that all eight principles were of 
importance and all should be taken into account in the development of environmental 
impact assessment. 

In addition to adopting the eight principles as guidance in the development of 
reform options for the environmental impact assessment process, the Environment 
Protection Agency intends to use these principles asyard sticks' or 'benchmarks' 
against which the performance of the Commonwealth environmental impact 
assessment system can he measured, both by the Environment Protection Agency and 
by other participants in the environmental impact assessment process. 

INFORMATION CONSULTANCIES 

At the same time as releasing Setting the Direction, the Environment Protection 
Agency let six consultancies to examine particular issues for the review. These covered: 

public participation in Commonwealth environmental impact assessment; 

the public inquiry mechanism in Commonwealth environmental impact 
assessment; 

social impact assessment; 
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cumulative and strategic impact assessment in Commonwealth environmental 
impact assessment; 

environmental impact assessment processes and practices in Australian States 
and Territories; and 

environmental impact assessment processes and practices in other countries. 

The first four consultancies examined existing practices and procedures in 
Commonwealth environmental impact assessment as well as in other regimes within 
Australia and overseas. They evaluated the strengths and weaknesses of both the 
Commonwealth and other processes and used this information to develop options for 
improving the Commonwealth environmental impact assessment process. Options 
ranged from modest changes within the existing legislative framework through to 
substantial and fundamental changes to the manner in which environmental impact 
assessment is undertaken. 

The fifth and sixth consultancies were essentially benchmarking exercises. They 
examined the perceived advantages and disadvantages of other systems and identified 
examples of best practice in environmental impact assessment around Australia and in 
selected other countries for possible adoption at the Commonwealth level. Copies of 
the Executive Summaries and Recommendations of the reports, and copies of the full 
reports, may be obtained from the Department of the Environment, Sport and 
Territories, by ringing 008 803 772. 
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PART II 
REFORMING PROJECT ASSESSMENT 

A large number of recommendations and proposals for reforming 
environmental impact assessment processes have been put forward in recent years. 
Internationally, the 1992 Rio Declaration and Agenda 21, together with treaties such as 
the climate change and biodiversity conventions, have called for improvements in 
environment protection through better environmental impact assessment. Similar 
proposals have been raised nationally, particularly through the recommendations of 
the Ecologically Sustainable Development Working Groups, the National Strategy for 
Ecologically Sustainable Development, and the provisions of the Intergovernmental 
Agreement on the Environmeit. Many of these recommendations and proposals were 
extracted in the Initial Discussion Paper, Setting the Direction. 

The Environment Protection Agency's own consultations with stakeholders 
with an interest in the environmental impact assessment process have confirmed that 
action is required on many of these recommendations and proposals. Stakeholders 
have also identified issues of particular importance to the Commonwealth 
ens' iron mental impact assessment process. 

WIn are changes to the Comnionwealt/i environ iiien tal impact assessmcn t process 
being proposed? 

In proposing changes to the environinen ttil impact assessnien t process, the 
En vi ron n:ei it Protection Agency is responding to: 

the Comnionwealf Ii's international coninutinents, such as Agenda 21; 

the Conunonwenitli 's national coin,nztn:ents, such as f/ic Intergovernmental 
Agreement on the Environment and I/ic National Strategy for Ecologically 
Sustainable Development; and 

issues raised bi stakc'holders who have idc'iitified a number of areas where 
iinprozements can be made. 

The majority of recommendations and proposals put forward are aimed at 
maximising the effectiveness and efficiency of the impact assessment of development 
projects. The assessment of development projects, rather than policies or programs, is 
the area where environmental impact assessment has traditionally focused its 
attention. While there are strong arguments that project specific assessment alone 
cannot guarantee fully effective environment protection, nor is project specific 
assessment always the most efficient form of assessment, it is clear that in the short 
term environmental impact assessment will continue to focus on the assessment of 
development projects. The Environment Protection Agency therefore proposes that the 
initial outcomes of the review of the Commonwealth environmental impact assessment 
process should also he focused on improving that part of environmental impact 
assessment which is currently most active, namely the assessment of development 
projects. 

This I'art of the paper outlines three potential levels of change for the 
Commonwealth environmental impact assessment process, from the substantial 
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change involving bringing the jurisdiction of the legislation into line with the role of 
the Commonwealth Government in environment protection through to proposals to 
improve the assessment process within the existing legislative framework. Within each 
of these levels, a number of options for giving effect to the proposed reforms are 
identified. These options are proposed by the Environment Protection Agency as the 
basis for discussion with all interested stakeholders in environment protection. 

The proposed levels of change cover: 

the relationship between the role if the Commonwealth in environment 
protection and f/ic jurisdiction of the Comnwnwealt/: EIA process; 

how inipact assessment is triggered and environmental conditions are set 
within the current jurisdiction of the legislation; and 

procedural changes to maximise the effectiveness and efficiency of the 
Commonwealth assessment process. 

The options have been developed to address stakeholders key concerns with 
project assessment. The options have also been developed with careful attention to the 
eight guiding principles developed following responses to the Initial Discussion Paper. 
Part III of this paper identifies additional issues of concern to environmental impact 
assessment stakeholders. The Environment Protection Agency proposes further 
examination of these issues, in consultation with all stakeholders and they will not he 
examined further in this paper. 

The options proposed are not mutually exclusive. For example, procedural 
changes to the project assessment process are warranted regardless of whether changes 
to the jurisdiction or triggering of the assessment process are made. 
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CHANGING THE JURISDICTION OF 
THE COMMONWEALTH EIA PROCESS 

CURRENT POSITION 

The 'jurisdiction' of the environmental impact assessment legislation (the 
Environment Protection (Impact of Proposals) Act 1974) determines the potential for the 
Commonwealth to be involved in the assessment of a proposal. That is, it defines those 
proposals over which the Commonwealth Government has the legislative power to 
direct impact assessment. The issue is therefore fundamental to the Commonwealth's 
environmental impact assessment process and review. 

The ji.irisdiction of the environmental impact assessment legislation defines which 
proposals are potentially subject to environmental impact assessment under the 
Commonwealth legislation. 

The initial discussion paper for the review sought the views of stakeholders on 
the appropriate role for the Commonwealth in environmental impact assessment in 
Australia. As a basis for discussion, the initial discussion paper suggested a number of 
factors which could help to define the Commonwealths role. The factors, drawn from 
the Intergovernmental Agreement on the Environment, were as follows: 

The Commonwealth 

• 	represents the national interest as one perspective in the assessment of a 
proposal; 

• 	must ensure Australia's international obligations are met; 

• 	may assist in the resolution of transboundary (interstate) impacts; 

• 	can promote a co-operative approach to national standard setting; and 

• 	must fulfil its own environmental responsibilities arising from 
Commonwealth actions and decisions. 

All submissions received on the initial discussion paper agreed that the 
Commonwealth did have a role in environmental impact assessment. A large majority 
of submissions supported the proposed factors as the relevant considerations for 
determining Commonwealth involvement in environmental impact assessment. 

The consultation process has demonstrated a general acceptance that the 
Commonwealth has a responsibility for environmentally significant issues of national 
or international importance. This view is supported by the Intergovernmental 
Agreement on the Environment. 

The Coin monzvealth Government has responsibilitj for environmentalli 
sziiificant issues of national or international iniportanct'. 
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The jurisdiction issues for the review therefore are: 

does the current legislation allow the Commonwealth to fulfil its environmental 
responsibilities; 

what is meant by 'environmentally significant issues of national or international 
importance'; and 

what mechanisms are available to allow the Commonwealth environmental 
impact assessment process to fully reflect the role of the Commonwealth 
Government in environment protection? 

CURRENT LIMITATIONS 

Consultations with stakeholders have identified a number of limitations and 
inefficiencies in the way in which the Commonwealths jurisdiction in impact 
assessment currently operates. 

Limitations in Effectiveness 

The jurisdiction of the current legislation is not determined by environmental 
considerations, although the legislation was created for the purpose of protecting the 
ens' ironment. The Environment Protection (Impact (f Proposals) Act 1974 currently applies 
only to Commonwealth Government decisions arising under other legislation and to 
the actions of the Commonwealth itself. This means the Commonwealth can only be 
involved in the assessment of a proposal where some other Commonwealth decision 
or action is required which is unrelated to environmental impact assessment. For 
private sector developments the Commonwealth decision will typically be for 
commodity export or foreign investment approval. 

Under the current legislation, the Commonwealth environmental impact 
assessment legislation applies to projects which raise environmentally significant 
issues of national or international importance only if the projects are being undertaken 
by a Commonwealth agency or are subject to some other Commonwealth approval. 
Projects may not therefore be subject to the Commonwealth assessment process even 
when they raise environmentally significant issues of national or international 
importance. This has increasingly become the case as the Commonwealth Government 
has relaxed industry controls, for example, through the removal of export controls on 
iron ore. 

As the current jurisdiction of the Commonwealth environmental impact 
assessment process does not reflect the role of the Commonwealth in environmental 
protection, the Commonwealth Government's ability to use impact assessment to 
protect the environment is limited. For example, the environmental impact assessment 
process cannot provide a consistent or comprehensive process for the implementation 
of international obligations in Australia, as not all activities affecting our international 
obligations are necessarily subject to impact assessment. Nor is there consistent input 
of national or international environmental considerations into regional development. 

Environmental impact assessment provides all affected governments with the 
opportunity to work together to ensure their concerns are taken into account in project 
approval and can therefore reduce controversy. Without a guarantee that 
Commonwealth concerns will be taken into account through impact assessment the 
assessment process cannot he used to resolve any conflicting State and Commonwealth 
environment and development concerns before final approvals are sought for a 
proposal. A comprehensive environmental impact assessment process supporting 
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Commonwealth involvement in environment protection would contribute to resolving 
these issues. 

The current legislation does not allow the Commonwealth Government to fulfil its 
environ men to! responsibilities. 

The lack of a consistent approach to ETA across Australia is also a concern for 
both industry and community groups. This concern is partially being addressed 
through the co-operative efforts of the Commonwealth, State and Territory 
Governments to develop an agreed national approach to environmental impact 
assessment in Australia. The National Agreement on Environmental Impact 
Assessment being developed through the Australian and New Zealand Environment 
and Conservation Council is an example of this co-operative approach. 

For the Commonwealth to be a relevant contributor to the development of a 
consistent national approach to environmental impact assessment, the Commonwealth 
should itself be one of the governments with environmental impact assessment 
responsibilities and practical experience in the assessment of proposals. The 
Commonwealth's role in promoting a national approach to environmental impact 
assessment will be limited where its involvement in environmental impact assessment 
is not linked to an accepted role for the Commonwealth in environment protection. 

The jurisdiction of the current Commonwealth emwironmental impact assessment 
legislation: 

does not allow Commnonwealth environniental impact assessment to apply to 
all projects 0101 raise environmentally significant issues of natwnal or 
international importance; 

does not allow the Conimonwenith to use environmental impact assessment 
to ensure national and international en vironniemital commitments are being 
met; and 

limits the abiliti of the Conimnonwealth to work wit/i State and Territori 
Governments to develop a consistent approach to EJA across Australia. 

Limitations in Efficiency 

The Bureau of Industry Economics has found that by far the two greatest 
concerns of industry with environmental impact assessment are the potential for costly 
delays in gaining project approvals and uncertainty in the application and operation of 
the assessment process. This finding was supported by industry submissions on the 
initial discussion paper. The manner in which the Commonwealths jurisdiction is 
determined under the current legislation can bias the Commonwealth environmental 
impact assessment process towards delay and uncertainty. 

As was noted above, for private sector proposals, Commonwealth 
environmental impact assessment is only triggered through Commonwealth 
involvement under some other process, typically through export or foreign investment 
approval. Both of these approvals are often sought later rather than earlier in a 
proposals development. For example, proposals will often need to be well developed 
and detailed before agreements on foreign investment are finalised and approval 
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sought. Similarly, mines can be operational before export approvals are sought. As a 
consequence, the need for Commonwealth environmental impact assessment may not 
even be considered until the proposal is well advanced and modifications to the 
proposal are difficult and costly. Similarly, considerable costs may be incurred by 
developers in formulating project proposals which are unlikely to be environmentally 
acceptable. 

The advantages of the early involvement of proposals in environmental impact 
assessment are well documented. For example, the early involvement of the 
Environment Protection Agency allows environmental impact assessment to occur 
simultaneously with project planning, reducing the time needed for environmental 
approval and allowing environmental considerations to be more readily factored into 
the project's development. Early involvement therefore reduces both costs and the 
potential for delays in project approvals for the proponent. Yet despite these clear 
advantages, the current legislation carries a bias towards the late involvement of the 
Commonwealth's Environment Protection Agency in the assessment of private sector 
proposals. 

The manner in which the Commonwealth's jurisdiction is determined under the 
current legislation can also introduce uncertainty into the assessment process. For 
example, it may be unclear until late in a proposals development whether foreign 
investment approval will be necessary. Until capital investment details are finalised, it 
will therefore be unclear whether there is any need for consideration of the 
Commonwealth environmental impact assessment process. Even where 
Commonwealth approval will clearly be required, as in the case of export licence 
approval, the proponent is often left uncertain whether the proposal will be referred to 
the Environment Protection Agency by the relevant action agency. Legislation which 
provides government agencies with very broad discretion does not support certainty 
of process for developers, conservationists or other government agencies. 

Such uncertainty and potential for delay are inconsistent with the guiding 
principles of the review and with the goal of an effective and efficient Commonwealth 
environmental impact assessment process. 

OPTIONS FOR CHANGE 

A number of options are proposed for ensuring the Commonwealth 
Government is able to use the EIA process to give effect to its environmental 
responsibilities. The aim of the options is to enable the Commonwealth Government to 
ensure that impact assessment takes place where environmentally significant issues of 
national or international importance arise. The Environment Protection Agency is not 
proposing that the Commonwealth always take the lead role in the assessment of 
projects which raise such issues. Where a State or Territory assessment process 
adequately addresses the environmentally significant issues of national or 
international importance, the Commonwealth will be in a position to accredit that 
process. Similarly, where major national or international issues arise, State and 
Territory Governments should be in a position to accredit the Commonwealth 
assessment process. 

The Commonwealth environmental impact assessment legislation siwuld reflect 
the Commonwealth's responsibility for environmental issues of national or 
international importance. 
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Administrative Option 

The first option proposed to ensure the Commonwealth Government can 
require the assessment of environmentally significant impacts of national or 
international importance is to strengthen administrative co-operative arrangements 
with the State and Territories. The draft National Agreement on Environmental Impact 
Assessment currently being negotiated under the Intergovernmental Agreement on the 
Environment allows for the interests of a government to be taken into account in the 
assessment process even where that government does not have the jurisdiction to 
require assessment. This mechanism could be used to allow the Commonwealths 
interests to be accommodated within a State assessment process even though the 
Commonwealth does not have jurisdiction. 

The advantage of this approach is that it can be achieved without legislative 
amendments and it relies on a solely co-operative approach to addressing national and 
international environmental issues. This option does not however overcome the 
potential for uncertainty and delay which exists in the current legislation. Uncertainty 
could be increased as this process does not clearly define when the Commonwealth 
Government is likely to have an interest in the assessment of a project. This approach 
also provides no guarantees that Commonwealth interests will he taken into account 
where a State or Territory Government decides to allow a project to proceed without 
impact assessment. Experience with existing Commonwealth-State agreements shows 
that their implementation can be erratic and unreliable. 

Option 2 

To ensure Commonwealth interests are taken into account where 
environmentally significant issues of national or international importance 
arise through administrative arrangements with State and Territory 
Governments. 

Legislative Options 

As an alternative option the Environment Protection Agency proposes the 
amendment of the current environmental impact assessment legislation to enable the 
Commonwealth to effectively fulfil its responsibilities for environmental issues of 
national and international importance. 

Such a legislative change would give the Commonwealth Government the 
jurisdiction to ensure that environmental impact assessment is undertaken for all 
projects raising environmentally significant issues of national or international 
importance. 

The aims of the proposed amendments are to: 

ensure the Commonwealth environmental impact assessment process reflects 
the Commonwealth's responsibilities in environment protection; 

ensure the Commonwealth is involved only in those matters which raise 
environmental issues of national or international importance, or where the 
actions or decisions of the Commonwealth itself affect the environment; and 

provide certainty of when the Commonwealth will be involved in the 
environmental impact assessment of a proposal. 
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The Environment Protection Agency proposes developing a legislative 
mechanism to achieve these aims but believes any mechanism should be developed 
co-operatively by those affected by the changes, including State Governments, 
industry, community groups and other Commonwealth agencies with development 
responsibilities. 

The Environment Protection Agency puts forward, as the basis for discussion, 
the following two options for the form of this legislative mechanism: 

the Commonwealth Environment Minister could be given the discretion to 
require assessment of any proposals involving environmentally significant 
issues of national or international importance; or 

the legislation could include a 'designated developments' list of proposals 
which must be referred to the Commonwealth for a determination of whether 
assessment is necessary. The list would include all proposals likely to raise 
environmentally significant issues of national or international importance. 

Each approach has its advantages. The discretionary approach provides 
flexibility to ensure that all projects which raise issues of national or international 
significance are subject to assessment. The designated developments approach 
provides greater certainty of which proposals will require referral to the 
Commonwealth Government. 

DESIGNATED DEVELOPMENTS 

Consultation with stakeholders indicates a general preference for the increased 
certainty, transparency and accountability of the designated developments approach. 
A designated developments approach is currently used in New South Wales and 
overseas. Based on this preference, the Environment Protection Agency proposes 
amending the environmental impact assessment legislation to include a schedule of 
those proposals likely to raise environmentally significant issues of national or 
international importance. Where a proposal is listed in the schedule that proposal will 
require referral to the Commonwealth Government for a determination on the need for 
Commonwealth environmental impact assessment. 

The Environment Protection Agenci proposes basing the jurisdiction of the 
Commonwealth environmental impact assessment legislation on a schedule of 
designated developments. 

A designated developments list could be used in a number of ways. A 
designated developments list could identify proposal types which are likely to raise 
environmentally significant issues of national or international importance, for example, 
uranium mining or infrastructure developments such as major airport expansions. 
Alternatively, a designated developments list could cover any activities affecting 
national or international environmental commitments. An example of such a list is 
provided by way of illustration in Appendix C. 

To ensure all proposals which raise environmentally significant issues of 
national or international importance are captured, both lists could be used so that any 
proposal on either lists would be classified as a designated development requiring a 
Commonwealth environmental impact assessment decision. Alternatively, any 
proposal featuring on both lists could be deemed a designated development. 
Legislation relying on this designated developments approach can be developed 

Conunonwenith EM Review - Reforming Project Assessment 	 Page 18 



within the existing scope of the Commonwealth Constitutional powers, particularly 
relying on the corporations and external affairs powers. 

The schedule of designti ted devt'lopnien ts would list proposals likeli to raise 
environmental 1SSUCS of national or international importance. 

Because of its obvious importance to all stakeholders, any designated 
developments schedule will need to be developed in consultation with all parties. 

The Environment Protection Agency accepts that for a designated 
developments approach to successfully allow the Commonwealth to fulfil its 
environmental responsibilities, the schedule of proposals will need to be cast widely. 
Although a schedule which has been carefully developed in consultation with 
stakeholders should minimise the number of proposals caught by the Commonwealth 
process which do not warrant Commonwealth assessment, this may from time to time 
occur. To minimise delay where this happens, other changes which the Environment 
Protection Agency proposes to make to its project assessment process (see 'Procedural 
Reforms') will ensure that within 20 working days of a proposal being referred to the 
Environment Protection Agency a decision will be made on whether Commonwealth 
assessment is necessary. 

Similarly, the use of a schedule of designated developments may result in some 
proposals which do raise environmentally significant issues of national or international 
importance not being automatically referred to the Commonwealth. The Environment 
Protection Agency therefore proposes that a residual discretion be included in the 
revised legislation to enable the Commonwealth Government to require the 
assessment of proposals not otherwise designated. Again, a schedule carefully 
developed in consultation with stakeholders should require the use of this power on 
rare occasions only. The Environment Protection Agency proposes that the residual 
discretion reside with the Environment Minister but accepts that it should only be 
exercised in consultation, or alternatively in agreement, with other relevant Ministers, 
or upon a decision of Cabinet. Clear guidelines will also need to be developed to 
indicate when this power will be exercised to minimise uncertainty. 

Option 3 

A schedule of designated developments be added to the Commonwealth 
legislation which defines those proposals likely to raise environmentally 
significant issues of national or international importance. Proposals so 
designated will require a decision of the Commonwealth Government on 
whether Commonwealth assessment is appropriate. 

Option 3a 

An additional power to require the assessment of proposals which are not 
designated but which raise environmentally significant issues of national 
or international importance he added to the Commonwealth legislation. 

Under the designated developments option, Commonwealth environmental 
impact assessment would still be required for all environmentally significant activities 
undertaken by Commonwealth agencies which are not subject to State assessment 
legislation. 
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ENVIRONMENT MINISTER'S DISCRETION 

An alternative approach to the schedule of designated developments is to 
provide a discretionary power in the legislation to be exercised to 'call-in' a proposal 
for assessment when that proposal will clearly result in environmental impacts of 
national or international importance. If such an approach were preferred, the 
Environment Protection Agency proposes that the legislation be amended to enable the 
Commonwealth Environment Minister to require environmental impact assessment for 
a proposal, following consultation with relevant Ministers. Again, clear guidelines 
would need to be developed to indicate when this power will be exercised. 

Option 4 

A discretionary power he introduced into the legislation to enable the 
Commonwealth Environment Minister to require the assessment of any 
project likely to raise environmentally significant issues of hational or 
international importance. 

NATIONAL IMPORTANCE 

Whichever approach is ultimately preferred by the Commonwealth 
Government, the Environment Protection Agency will need to work closely with State 
and Territory Governments, industry, community groups and other Commonwealth 
agencies to clearly define which proposals are likely to raise environmentally 
significant issues of national or international importance. The starting point for this 
process will be the five factors for determining the role of the Commonwealth outlined 
in paragraph 30 above. 

RELATIONSHIP TO STATE AND TERRITORY ASSESSMENT PROCESSES 

Under the Environment Protection Agency proposals, State and Territory 
Government environmental impact assessment requirements will continue to apply to 
private sector proposals subject to Commonwealth assessment. This approach ensures 
that proposals are assessed from both national and regional perspectives. However, 
this does not mean proponents will have to do two assessments. To avoid duplication, 
the Environment Protection Agency is committed to the finalisation of the National 
Agreement on Environmental Impact Assessment in Australia currently being 
developed through the Australian and New Zealand Environment and Conservation 
Council. This agreement establishes clear guidelines for the efficient assessment of 
proposals subject to environmental impact assessment legislation of more than one 
government, and provides for the application of a single assessment process which 
satisfies all relevant governments. 

Where a State process will provide for protection of the environment and is able 
to take account of national or international issues, the Commonwealth will give 
consideration to the accreditation of that process, consistent with the 
Intergovernmental Agreement on the Environment. Alternatively, where national or 
international environmental issues arise, State Governments may also accredit the 
Commonwealth assessment process, again in accordance with the Intergovernmental 
Agreement on the Environment. 

The options outlined above focus on ensuring the Commonwealth Government 
can use the environmental impact assessment process to fulfil its responsibilities for 
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environmentally significant issues of national or international importance. To ensure 
the correct balance of government involvement in environmental impact assessment, it 
is also important for the Commonwealth not to be involved in environmental issues 
outside its responsibilities. These issues may be of local or regional environmental 
significance and may therefore require assessment at the local or State Government 
level. Consideration needs to be given to whether activities on Commonwealth land or 
undertaken by Commonwealth proponents which raise only local or regional 
environmental issues are not better assessed by State or local Governments. 

Why change the jurisdiction of the Commonwealth EtA legislation? 

To ensure the Commonwealth Government can fulfil its environmental 
responsibilities. 

To ensure that environmental matters of national or international 
importance are taken into account in environmental impact assessment. 

To provide government, industry and the conimuniti, with certainty of when 
Conimonwealth enz.'iron mental impact assessment will applit. 
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TRIGGERING ASSESSMENT 

Proposals which are likely to affect the environment to a significant extent must 
be easily identifiable by the proponent, the public and the government. The procedures 
for determining whether a project is environmentally significant enough to require 
assessment therefore need to be as simple and certain as possible, while still ensuring 
that the decision making process takes into consideration all relevant environmental 
factors. The procedures and criteria also need to he public, so all participants will be 
familiar with the requirements of the assessment process, and can better predict when 
assessment will be required. 

If the Commonwealth Government elects not to pursue changes to the scope of 
the jurisdiction of the Commonwealth environmental impact assessment process, the 
way in which the Commonwealth assessment process is 'triggered' becomes a critical 
issue. Triggering of Commonwealth environmental impact assessment occurs when a 
decision is made that a particular proposal within the jurisdiction of the legislation 
requires Commonwealth environmental impact assessment. Under the current process, 
the power to trigger assessment resides with the Commonwealth Minister with 
responsibility for approving proposals (the action Minister), not with the 
Commonwealth Environment Minister. 

When the Impact Act was enacted in 1974 both the potential scope of 
environmental impact assessment for environment protection and the 
Commonwealths Constitutional ability to legislate on environmental matters were 
uncertain. Maximising administrative and ministerial discretion in triggering and 
administering the Act was considered the best way to deal with these uncertainties. 

Twenty years practical experience, and changes in public expectations of the role 
of the Commonwealth Government, indicate that the Commonwealth environmental 
impact assessment legislation can and should provide a more structured and broader 
base for environmental protection, as discussed above in 'Changing the Jurisdiction of 
the Commonwealth EIA Process'. 

If the jurisdiction of the Act is not extended, it is essential that a more timely, 
transparent and predictable mechanism for determining when assessment will occur is 
developed. The process also needs to be flexible enough to ensure that proposals are 
not unnecessarily subjected to the assessment process. Even where changes to the 
jurisdiction are made, consideration of triggering issues will still be required for 
proposals where the Commonwealth itself is the proponent (and therefore within 
Commonwealth jurisdiction already). 

LIMITATIONS 

The current process for triggering is of limited effectiveness in securing 
effective and efficient protection of the environment in that it can be: 

• 	uncertain and unpredictable; 

• 	inadequate at providing information to the public and proponents; 

• 	not timely enough; and 

• 	not effective in implementing ecologically sustainable development. 
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As noted above, under the current impact assessment legislation, the 
Commonwealth Environment Minister has no power to trigger the assessment process. 
Whether there will be an environmental assessment is determined by the 
Commonwealth action department and action Minister with responsibility for project 
approval or, where a Commonwealth action is involved, by the proponent. This 
approach raises a number of concerns for environment protection and for industry 
proponents. 

Discretion to Refer 

The Impact Act does not define what activities will have a significant impact on 
the environment. This allows considerable discretion to be exercised by action agencies 
and Ministers in determining which projects should be assessed. Consultations by the 
Environment Protection Agency with stakeholders suggest that the process' reliance on 
this unfettered discretion has created controversy, uncertainty and administrative 
inefficiency, for both proponents and government. 

There has always been concern that this approach allows projects that should be 
assessed to avoid referral to the Environment Protection Agency. Several submissions 
to Setting the Direction focused on this issue. This concern has also arisen consistently in 
the course of other consultations undertaken by the Agency. 

Although action agencies frequently seek the opinion of the Environmental 
Protection Agency about whether or not a proposal should be considered significant, 
advice given is not binding and frequently not followed. The significance of action 
agencies not acting on Environment l'rotection Agency advice is often magnified by 
those agencies' own lack of environmental expertise. 

The Impact Act assumes action agencies have sufficient environmental expertise 
to make determinations on the environmental significance of proposals. 
Notwithstanding attempts by the Environment Protection Agency to assist action 
agencies acquire these skills, two recent independent inquiries have reported that 
action agencies, despite twenty years of the operation of the assessment legislation, 
have little or no expertise to enable them to fulfil their responsibilities under the 
Impact Act. 

In December 1992, the Australian National Audit Office tabled its report, Living 
wit!: Our Decisions - Coniinonwealth Environmental Inipact Assessment Processes, Report 
No. 10, 1992-93, noting that lack of expertise in action agencies led to unnecessary 
referrals and the inefficient use of Environment Protection Agency and action agency 
resources. In June 1994, the House of Representatives Standing Committee on the 
Environment, Recreation and the Arts reported that despite vigorous steps by the 
Environment Protection Agency to improve the effectiveness and efficiency of the 
environmental impact assessment process, action agencies lacked commitment to make 
the process work as effectively as it should (Commonwealth Envirooniental 1w pact 
Assess:nent Processes - A Review of Audit Report No.20, 1992-93). 

Uncertainty 

The unfettered discretion of action Ministers also introduces considerable 
uncertainty into the process for proponents. Proponents have no way of determining 
in advance whether they will he subject to the Commonwealth's impact assessment 
process and are therefore unable to satisfactorily factor impact assessment into their 
project planning. 
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A process with unlimited discretion cai.ises uncertain hj for government, industri, 
and the communitt/. 

The Environment Protection Agency has attempted to deal with this problem by 
negotiating Memoranda of Understanding with key action departments and agencies. 
Memoranda of Understanding provide guidelines to assist action agencies 
decision-makers in determining whether a proposal affects the environment to a 
significant extent and should be referred to the Environment Protection Agency. 

However, Memoranda of Understanding were primarily developed as an ad hoc 
attempt to rectify the lack of statutory guidance in the Impact Act for decision makers. 
It is clear the Memoranda of Understanding have only been of limited use in achieving 
this. Several key action departments and agencies have been reluctant to enter into 
Memoranda, in spite of the best efforts of the Environment Protection Agency. This 
leaves many key Commonwealth decision makers with no formal guidance as to 
whether a proposal should trigger the assessment process. The performance and 
usefulness of Memoranda of Understanding has been questioned by both the 
Australian National Audit Office and the House of Representatives Standing 
Committee on Environment, Recreation and the Arts. 

Lack of Public Access to Information 

Non, or late referral, of environmentally significant proposals not only 
compromises the Commonwealths environment protection responsibilities, it can also 
result in environmentally significant proposals not being brought to the attention of 
the community through the public review process. 

The lack of accountability in the current referral process is exacerbated by the 
absence of any requirement in the legislation for action departments or agencies to 
disclose to the public the existence of projects that they have not referred. 

Timing 

The Act also provides no direction as to the appropriate time or stage at which 
the assessment process should be triggered. 

Starting the process early provides proponents with time to more 
comprehensively analyse the possible impacts on the environment. Early triggering 
and assessment also reduces the potential for delay and allow the results of the 
assessment to be fully integrated into the planning and design of the project. 

If initiated too late in the development of a proposal environmental impact 
assessment can be perceived as an obstacle by proponents who will already have made 
a substantial investment in a preferred option and will he highly resistant to change. 

lnconsistenc!J with Ecologically Sustainable Development 

The result of all these difficulties is inadequate consideration by Commonwealth 
decision makers of the environmental consequences of developments, contrary to the 
principles of ecologically sustainable development. 

Commonwealth EJA Review - Reforming Project Assessment 	 Page 24 



OPTIONS FOR CHANGE 

Research and consultation undertaken by the Environment Protection Agency, 
including submissions on the initial discussion paper, Setting f/ic Direction, have 
indicated there are two main options for change in how Commonwealth assessment is 
triggered. 

These options are: 

designated developments, with the Environment Minister having a residual 
power to trigger the Act; or 

the Environment Minister having a discretion to trigger assessment where 
she/he considers it justified. 

It should be noted that in most States and Territories, it is the Minister with 
responsibility for environmental impact assessment who has the power to determine 
when environmental impact assessment will be required. The Environment Protection 
Agency is therefore suggesting the adoption at the Commonwealth level of a 
procedure already in place in most other jurisdictions. 

DESIGNATED DEVELOPMENTS 

A more timely, transparent and predictable mechanism for determining whether 
assessment should occur is needed. This can be achieved through a list of 
Commonwealth decisions and actions which are designated as likely to be 
environmentally significant. 

It is proposed that the current legislation be amended so that listed proposals or 
types of proposals (including projects, programs, plans and policies), are automatically 
referred to the Environment Protection Agency for a decision on whether impact 
assessment is required. While action portfolios will remain responsible for ensuring 
eiiv ironmental ly significant proposals are referred to the Environment Protection 
Agency, the decision on which proposals are likely to be environmentally significant 
will already have been made by the Parliament. 

The Enviro,:nienf Protection Agencii proposes the use qf a lif of designated 
deve!opmen fs to pre-deterinine those proposals which are like/it to be 
L'nvironllien tally significant and hence require assessment. 

This type of designated developments approach has been implemented overseas 
in Canada and the European Community. Within Australia, New South Wales and 
Queensland use some form of designated developments procedure to simplify the 
assessment triggering process and provide certainty for proponents. The process has 
also been mentioned favourably by industry and community group representatives in 
consultations held by the Environment Protection Agency. 

Under this option, when a proposal is put forward by a proponent to an action 
department or agency, the relevant Commonwealth decision maker will be required to 
consult a list of proposal types in a schedule to the revised legislation to determine 
whether the proposal in question is to be referred to the Environment Protection 
Agency. 
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This list will be negotiated in consultation with all stakeholders. It will include 
those proposals that twenty years assessment experience indicates are environmentally 
significant and any others which consultation determines are likely to affect the 
environment to a significant extent. The list will be regularly reviewed and updated to 
keep abreast of environmental changes, new types of developments and technological 
advances. 

The Environment Protection Agency will then assess all designated 
developments, following the process detailed in the following section of this discussion 
paper. 

Are there different ways of using the proposed schedule of designated 
developments? 

A designated developments list provides govern iiien t, inthistril and the COIl mu nih/ 
wit/i certainty and transpnrencij of when the environmental impact assessment 
process will apply. The Environment Protection Agency proposes the use of a 
schedule of designated developments either to: 

determine those proposals like/i, to raise environmental concerns of national 
or international importance (see Changing the Jurisdiction of the 
Commonwealth EIS Process); or 

determine those proposals subject to the current Commonwealth EJA 
legislation which are likely to be environnientalltj significant. 

A Residual Discretion 

Although the main way in which the Impact Act would he triggered is through 
the designated developments system, the Commonwealth Environment Minister could 
also have a residual discretion to require assessment. However, this will only apply if a 
development, although not listed, is likely to have a significant impact on the 
environment and is of a suitable character to warrant Commonwealth involvement. 

Allowing the Environment Minister to directly initiate the environmental impact 
assessment process, even on a residual basis, provides a fall back for unique proposals 
with unforeseen effects which have escaped the listing process. The Environment 
Ministers residual power to trigger the Impact Act would therefore only be exercised 
in unusual circumstances and in consultation, or agreement, with relevant industry 
Ministers. 

A residual Ministerial discretion to require assessment is not intended to act as a 
substitute for the designation process. If the listing process for designated 
developments is rigorous and accurate enough to cover most foreseeable proposals, it 
is not likely that the discretionary powers of the Environment Minister would often be 
used. It is therefore in the interest of all parties to participate fully in the development 
of any list to make it as accurate and comprehensive as possible. 

This dual approach is the one favoured by the Environment Protection Agency as 
it strikes the right balance between certainty and flexibility, while ensuring that the 
most appropriate and experienced environment authorities, the Environment Minister 
and the Environment Protection Agency, make the decisions concerning the 
environmental significance of proposals. 
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The Benefits of the Designation Process 

Deeming classes of proposals significant by means of a designation process has 
several advantages over the current system. It will provide all interested parties and 
participants with pre-determined and publicly known parameters against which to 
assess their activities and to plan their future developments. Increasing the certainty of 
the assessment process was identified as necessary by many submissions to the initial 
discussion paper and consultations with industry and environmental impact 
assessment practitioners. A designated developments approach substantially achieves 
this goal. 

This approach should also result in more environmentally responsible proposals 
and more integrated environmental management. Potential proponents will have 
sufficient certainty to be able to act to minimise their possible assessment liabilities and 
costs. When planning projects they can avoid or modify listed types of developments. 
Knowing that a proposed project will definitely be subject to some level of assessment 
will also enable proponents to have time to collect all relevant and necessary data and 
to more comprehensively analyse the possible impacts on the environment. This will 
result in better quality impact assessments. 

Proponents will also be more able to plan for an integrated assessment early in 
their proposal's developmental phase, enabling environmental considerations and the 
results of any public review to be more readily factored into project design. 

A designated development approach will also he faster and more 
administratively efficient. A list of designated developments offers an easy to use 
system readily understood by all involved in the decision making process. It will also 
assist in removing the potential for unnecessary referrals to the Environment 
I'rotection Agency. 

A designation process can also help avoid delay by increasing the confidence of 
the public in the objectivity of Commonwealth environmental impact assessment. It 
can do this by providing certainty for proponents, shortening assessment time lines 
and reducing the potential for stakeholder conflict. In doing this, a designated 
developments approach can also reduce the costs of the assessment process for all 
participants. 

Option 5 

A schedule of designated developments, covering all Commonwealth 
actions or decisions likely to result in environmentally significant impacts 
be added to the current legislation. Any action or decision on the 
designated developments list would be referred to the Environment 
Protection Agency for a decision on whether assessment was required. 

Option 5a 

A power be introduced into the legislation to enable the Environment 
Minister, in consultation or agreement with the action Minister, to 
determine that a proposal not on the list of designated developments is 
likely to he environmentally significant and therefore will require 
assessment. 
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A DISCRETION FOR THE ENVIRONMENT MINISTER 
TO TRIGGER ASSESSMENT 

As an alternative to designated developments, the discretion to determine 
whether a proposal is environmentally significant and should be referred for 
assessment could be shifted from the action Minister responsible for the proposal to 
the Environment Minister. The Environment Minister would have the power to call in 
for assessment any proposal he/she thinks may be environmentally significant. This 
procedure would enable the Commonwealth environment authorities to be responsible 
for the administration of the Commonwealth's environmental responsibilities through 
environmental impact assessment. Action Ministers would remain responsible for the 
other aspects of a proposal's development and approval. This division of responsibility 
is more consistent with the principles of ecologically sustainable development by 
ensuring equal consideration of environment and development matters. 

Although this option gives considerable discretionary power to the Environment 
Minister, just as the current action Ministers' discretion to refer creates uncertainty, 
lack of predictability and may lead to conflict and delay, a similar discretion in the 
hands of the Environment Minister is potentially subject to the same problems. For 
these reasons, the Environment Protection Agency favours the designated 
developments approach. 

Option 6 

The legislation be amended to enable the Environment Minister to 
determine which Commonwealth actions or decisions will require 
environmental impact assessment. 

An alternative to options 4 and 5 is to leave the decision on which proposals will 
be referred to the Environment Protection Agency for assessment with action Ministers 
and their agencies, but to give legislative power to the Environment Minister to 
undertake audits of action agency decisions under the Impact Act. This option would 
give statutory power to the Environment Minister to ensure all responsibilities under 
the Impact Act were being fulfilled. Accountability could also be increased through 
making public the results of these audits. 

Option 7 

The legislation be amended to enable the Environment Minister to direct 
audits of action agency referral decisions under the Impact Act. 
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Why change the way EIA is triggered? 

• 	To remove the uncertainty assciated with a discretion to refer proposals for 
assessment. 

• 	To reth.ce controversy over which proposals will be referred for assessment. 

• 	To give proponents the opportunity to reduce costs and delay kilfactoring 
FIA into the earliest possible stages of their project development. 

• 	To ens:.re all proposals raising environ men tally significant impacts undergo 
impact assessment. 
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PROCEDURAL REFORMS 

Two levels of possible change have already been canvassed in this discussion 
paper, covering the jurisdiction and the triggering of the Commonwealth EIA process. 
The third level of change focuses on procedural changes designed to improve the 
assessment of projects once they have been referred to the Environment Protection 
Agency. These changes should also be considered whether changes to the jurisdiction 
or triggering process are adopted or not. 

The Environment Protection Agency has identified a number of options for 
procedural reform for the environmental impact assessment of development projects. 
These options, developed in response to stakeholder consultations and the eight 
guiding principles, are proposed as a basis for discussion. The aim of the options is to 
ensure that the environmental impact assessment is able to determine the 
environmental acceptability of a proposal, and to provide real opportunities for public 
involvement in decision making, while ensuring the approval process is undertaken in 
a timely and efficient manner. 

The reforms proposed by the Environment Protection Agency include: 

• 	a formalised Notice of Intention process; 

• 	a public statement of no significant impact for decisions not to assess projects; 

• 	the introduction of public scoping as a standard element of assessment; 

• 	project specific time schedules; 

• 	the development of comprehensive criteria for determining the environmental 
acceptability of projects undergoing environmental impact assessment; 

• 	improvements to the quality of proponent prepared public environment reports 
and environmental impact statements; 

• 	improvenients to public participation; 

• 	changes to the setting of environmental conditions; 

• 	the introduction of post approval monitoring; and 

• 	improving accessibility to the external review of Commonwealth ETA decisions 

A FORMALISED NOTICE OF INTENTION 

The first stage of the assessment process for any proposal referred to the 
Environment Protection Agency is the preparation by the proponent of a Notice of 
Intention. The Notice of Intention provides the information to the Agency necessary 
for a determination of whether a proposal requires environmental impact assessment 
under the Commonwealth process. The Notice of Intention will advise who is 
undertaking the proposal, the nature of the proposal, a description of the affected 
environment, the likely impacts of the proposal, proposed mitigating measures and 
any other information relevant to a preliminary assessment of the proposal by the 
Environment Protection Agency. 

To improve the certainty of the assessment process and to facilitate early 
decisions on assessment requirements, the Environment Protection Agency proposes 
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preparing guidelines on the type and detail of information required in the Notice of 
Intention. Under the proposed reforms, when a proponent provides the Agency with a 
Notice of Intention which satisfies these guidelines, the Environment Protection 
Agency will determine, within 20 working days, whether the proposal requires 
environmental impact assessment. 

Option 8 

Under the proposed reforms, the Environment Protection Agency will 
determine, within 20 working days of receipt of a Notice of Intention, 
whether assessment of a proposal is required. 

Once provided to the Environment Protection Agency, the Notice of Intention 
will become a public document, available on request. The Environment Protection 
Agency will accept the exemption of some material in the Notice of Intention from 
public release for reasons of commercial confidentiality, national security or other 
reasons of public interest. Proponents will need to identify this information and justify 
its exemption on the basis of guidelines prepared by the Environment Protection 
Agency. 

A STATEMENT OF NO SIGNIFICANT IMPACT 

The determination of whether assessment is required will be made based on the 
likely environmental significance of the proposal. All proposals which are likely to 
result in environmentally significant impacts will undergo some form of assessment 
(see Level of Assessment below). Where the Environment Protection Agency 
determines that assessment is not required, it will prepare a Statement of No 
Significant Impact setting out the reasons for the Agency's decision. This Statement 
will be publicly available no later than 20 working days after the decision not to assess 
is made. All decisions of the Environment Protection Agency will be published 
regularly to inform the public of Commonwealth environmental impact assessment 
activities. 

DECISION NOT TO ASSESS 

In rare instances, a proposal may be put forward which, from the outset, is 
clearly not environmentally acceptable. Where a proposal is not environmentally 
acceptable, nor could it be made acceptable through the setting of environmental 
conditions, a detailed environmental impact assessment would serve no purpose and 
would waste government, community and proponent resources. It is therefore 
proposed that consideration be given to giving statutory power to the Environment 
Minister, to be exercised in consultation or in agreement with other relevant Ministers, 
to advise proponents up front that their proposal is not environmentally acceptable 
and will not be approved by the Government. 
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Option 9 

The Commonwealth Government have the statutory power to reject 
proposals which are manifestly environmentally unacceptable, without the 
need for detailed environmental impact assessment. 

PUBLIC SCOPING 

The Environment Protection Agency proposes the introduction of public 
scoping into the Commonwealth environmental impact assessment process. Public 
scoping involves identifying stakeholders with an interest in the assessment of a 
project early in the assessment process and working with stakeholders to identify those 
issues which need to be covered by the assessment. 

Public scoping will help to tailor the Commonwealth environmental impact 
assessment process to the individual project and will enhance the level and quality of 
public participation. Assessment guidelines can be formulated with an awareness of 
the important issues and aspects of the project, and formulated early enough in the 
assessment process to make it responsive to stakeholders' concerns. In addition, 
scoping will also enhance the transparency of the environmental impact assessment 
process by allowing stakeholders to see how their views are incorporated into the 
assessment process. 

Proponents benefit from public scoping by having a properly targeted 
environmental impact assessment process which is more assured of canvassing all 
important issues up front. Early public involvement in the assessment process can also 
help reduce controversy. The Environment Protection Agency benefits by identifying 
and accessing local knowledge, and is therefore in a better position to accurately assess 
the environmental impacts of projects. 

Option 10 

The Environment Protection Agency proposes to introduce public scoping 
into the Commonwealth environmental impact assessment process. 

Public scoping in environmental impact assessment has precedents in, for 
example, Canada, New Zealand and the United States as well as a number of State 
processes. Scoping has been found to be enormously beneficial in enhancing public 
participation and public confidence in EIA and in improving the efficiency of the 
assessment process. 

Under the proposed reforms, the public scoping process will be used to identify 
stakeholders and important issues for assessment and to negotiate time schedules for 
the assessment process. Public scoping will normally be undertaken for all projects 
likely to result in significant impacts on the environment, although the Environment 
Minister may waive public scoping in limited cases, such as when it would result in 
duplication. 

The public scoping process will begin with the Environment Protection Agency 
advertising the availability of the Notice of Intention through appropriate media such 
as local or national newspapers. The Environment Protection Agency will then 
undertake active public consultation, which could include letters, public meetings, 
information exhibitions and displays, and individual consultations. The Environment 
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Protection Agency will manage the public scoping process so that affected 
communities are provided with a realistic opportunity for involvement in the 
assessment process. The Agency will also ensure that public scoping does not unduly 
delay the environmental impact assessment of a project. Under the proposed reforms, 
the Environment Minister or Environment Protection Agency will make the final 
decision on the issues to be canvassed by the assessment process, following a 
reasonable time for the public scoping and participation process and consultation with 
all relevant parties. 

Project Specific Time Schedules 

Another important aspect of the public scoping stage will be the negotiation 
between the EPA and the proponent of time schedules for the assessment process. This 
will meet the Intergovernmental Agreement on the Environment provision that 'time 
schedules for all stages of the assessment process will be set early on a proposal 
specific basis, in consultation between the assessing authorities and the proponent', 
and will enable community concerns to be factored into the timing of a project's 
assessment. The use of time schedules can also be used by the Environment Protection 
Agency to monitor the progress of proposals through the assessment process and as a 
basis for lapsing proposals where the proponent does not intend to proceed with the 
development. 

Option 11 

Project specific time schedules covering all stages of the assessment process 
will he developed during public scoping. 

Results of Public Sco ping 

At the end of the public scoping period, the Environment Protection Agency 
will advise the proponent of: 

• 	the criteria to he used to determine the environmental acceptability of the 
proposal (see Acceptability Criteria' below); 

• 	the level of assessment to be undertaken (see 'Level of Assessment' below); 

• 	the time schedule for all stages of the assessment process; and 

• 	guidelines for the preparation of any public environment report or 
environmental impact statement detailing all relevant impact issues to be 
covered, including: 

- 	biophysical impacts; 
- 	cultural and heritage impacts; 
- 	impacts on the surrounds of people; 
- 	impacts on people themselves; and 
- 	cumulative impacts, to the degree practicable. 
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ACCEPTABILITY CRITERIA 

Environmental impact assessment can be viewed as a process for ensuring the 
environmental acceptability of projects being considered for approval. Environmental 
impact assessment can achieve this through identifying the likely environmental 
impacts of a proposal and determining whether those impacts are acceptable or 
whether they can he made acceptable through setting environmental conditions on 
project approval. 

To facilitate both environmental protection and project assessment, the 
Environment Protection Agency proposes the development and collation of 
comprehensive criteria for determining the environmental acceptability of projects. 
Many of these criteria already exist, such as State pollution controls, or can be 
developed through processes such as the National Environment Protection Council. To 
ensure transparency and certainty of process, these criteria will be publicly available as 
they are collated and developed. 

Option 12 

The Environment Protection Agency proposes the development and 
collation of comprehensive criteria for assessing the environmental 
acceptability of projects undergoing environmental impact assessment. 

Clearly the development of environmental acceptability criteria is a major task 
and it will be some time before detailed criteria can be adopted. As an interim step, the 
Environment Protection Agency proposes generic criteria which can guide all 
participants in the assessment process until more detailed criteria are developed and 
accepted. 

The environmental acceptability of a project will he largely determined by the 
nature of the receiving environment. The Environment Protection Agency proposes 
interim criteria based on the environmental values of receiving environments. In 
simple terms, receiving environments can be divided into three categories: 
conservation areas, production areas and high development areas. The criteria for each 
category will reflect its environmental values as follows: 

conservation areas: environmentally acceptable proposals will he those which 
maintain the conservation values of the area. For example, only those activities 
within a World Heritage area which do not detract from the World Heritage 
values of that area can be considered environmentally acceptable. Conservation 
areas would include World Heritage areas, national parks, areas on the Register 
of the National Estate, areas identified under the National Reserve System or 
other areas identified as having high conservation values; 

production areas: environmentally acceptable proposals will be those which 
maintain the productive capacity of the environmental resources of the area. 
For example, only those proposals which are consistent with the principles of 
ecologically sustainable development can be considered environmentally 
acceptable. Most of Australia falls within the production area category. 
Production areas would include agricultural and pastoral areas, fishing 
grounds and river systems; and 

high development areas: environmentally acceptable proposals will be those 
which are, for example, clean and safe and can be accommodated with other 
activities in the area. No proposals resulting in pollution (environmentally 

Comnwnwealfh EJA Review - Refbiming Project Assessment 	 Pas.e 34 



unacceptable emissions or effluent) can be environmentally acceptable. High 
development areas would include urban and industrial areas. 

In addition, all environmentally acceptable proposals must be clean and safe 
and must not threaten the survival of any species or ecological community. 

In teri,n Acceptabilitij Criteria 

in conservation areas, only those proposals which maintain the 
conservatwn valiu's oft/ic area will be environinentally acceptable. 

In production areas, only those proposals which tnaiutain the productive 
capacihi of the area will be environ men ta/lit acceptable. 

In high development areas, only those proposals which are clean and safe 
will be environ men tally acceptable. 

No proposal which threatens the survival of a species or ecological 
com,uuniti/ will be environmentally acceptable. 

The above criteria are intended only as a starting point in determining 
environmental acceptability. Ministerial councils, such as the National Environment 
Protection Council, government agencies and international bodies are progressively 
developing more precise criteria. Precise criteria will enable better project planning 
and provide the community, and the Environment Protection Agency, with an 
increasingly sound basis for determining which projects are environmentally 
acceptable. 

ISSUES WITHIN SCOPING 

Consultation with stakeholders has identified the need to improve the ability of 
the environmental impact assessment process to deal with the social and human health 
aspects of environmental change. The assessment of incremental and cumulative 
impacts also offers opportunities for improving the environmental impact assessment 
process. 

Impacts on People and Their Surroundings 

Impacts on people and their surroundings (particularly the social and health 
aspects of environmental change) go beyond the natural world to encompass human 
activity and quality of life. These impacts may include changes in peoples lifestyles, 
their cultural traditions and their community (for example, population structure, 
cohesion, stability and character). These aspects of the environment are already 
recognised in the Commonwealth's environmental impact assessment legislation, 
which defines the environment as 'all aspects of the surroundings of human beings, 
whether affecting human beings as individuals or in social groupings' (s. 3, 
Environment Protection (Impact of Proposals) Act 1974 ). 

154. The Environment Protection Agency proposes to continue 
treatment of the social and health aspects of environmental chance 
environmental impact assessment process. The Agency does not 

to improve its 
as part of the 
propose that 
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environmental 111j)a.Tt assessment be expanded to I)rOVide comprehensive social 
impact assessment or comprehensive health impact assessment. While there may be a 
need for comprehensive social and health impact assessment and the linkages between 
environmental quality and social and health issues are clear, the environmental impact 
assessment process is best suited to examining social and health impacts to the degree 
that they arise from biophysical environmental change. 

Given this, changes can be made to the assessment process to enhance the 
consideration of impacts on people and their surroundings in the context of assessing 
the environmental impacts of activities. Two recent reports have been prepared which 
are relevant to this area of environmental impact assessment: Social Impact Assessment, 
prepared by BBC Consulting Planners and Environmental Affairs for the Environment 
Protection Agency and the National Framework for Environmental and Health Impact 
Assessment, prepared for the National Health and Medical Research Council. Based on 
these reports, the Environment Protection Agency proposes to develop methodologies, 
in consultation with stakeholders, to improve the ability of the environmental impact 
assessment process to manage environmental impacts on people and their 
surroundings. The Environment Protection Agency will prepare for public comment 
an options paper addressing the assessment of social and health aspects of 
environmental change. This paper will be prepared as part of the Environment 
Protection Agencys commitment to the ongoing development of environmental 
impact assessment in Australia (see Part III). 

Cumulative Impact Assessment 

Cumulative impacts include those impacts which arise as the result of a 
combination of effects from several activities, or manifest themselves over a period of 
time. They therefore may not be immediately evident in the assessment process. As 
such, the consideration of cumulative impact assessment is generally more appropriate 
to strategic assessment, or the assessment of government policies and programs, and 
regional assessment. This issue is discussed further in Part III of this paper. 

By its nature, project by project assessment can only deal with cumulative 
impacts in a very limited way. However, the Environment Protection Agency propOses 
that the first stages of cumulative impact assessment be introduced within the context 
of the current project based approach to environmental impact assessment. 

As a first step towards improved assessment of cumulative impacts, the 
Environment Protection Agency proposes the development of screening criteria to 
identify early in the assessment process those proposals likely to result in significant 
cumulative impacts. Such criteria could be developed based on: 

a listing of standard cumulative impacts; and 

a listing of proposal types which typically give rise to cumulative impacts. 

Option 13 

Screening criteria be developed to identify projects where cumulative 
impacts require assessment. 

In determining the extent to which the potential cumulative impacts of a project 
can be addressed through project based environmental impact assessment, the 
Environment Protection Agency will take into account: 
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the existence of an environmental data base, including State of the Environment 
reports, against which cumulative impact can be assessed; 

the existence of strategic analysis of that data, to an adequate degree, at a 
sectoral, policy or regional level (eg Regional Environmental Plans) to render an 
analysis of cumulative impacts by the project proponent effective; and 

the existence of adequate predictive tools for the project proponent to employ in 
making cumulative impact predictions. 

The screening criteria will be used by the Environment Protection Agency, 
proponent and community at the scoping stage to determine whether cumulative 
impacts can realistically be identified and covered in the assessment process and to 
what degree the proponent can be expected to address those impacts. It may also he 
necessary for the Environment Protection Agency to make an assessment in 
consultation with the action agency as to whether the burden imposed on the 
proponent is reasonable in relation to the likely impact and the scale of the project and 
the extent of strategic analysis undertaken. 

LEVEL OF ASSESSMENT 

A number of levels of assessment will be available under the proposed 
environmental impact assessment system. Which level is appropriate for the 
assessment of a project will be determined by the Environment Minister based on a 
preliminary judgement of the environmental acceptability of the impacts of the project, 
the number of impacts anticipated and the level of public concern with those impacts. 

Three levels of assessment are proposed: 

Assessment by Notice of Intention 

Public Environment Report, and 

Environmental Impact Statement 

In addition, the ability of the Environment Minister to direct a public inquiry 
will be retained. This power has recently been used to direct inquiries into land use at 
Shoalwater Bay, Queensland, and the proposed relocation of the East Coast 
Armaments Complex to Victoria. 

Assessment by Notice of Intention 

Assessment by Notice of Intention will occur where the impacts of the proposal 
on the environment are significant but, following public scoping, the Environment 
Protection Agency determines that the assessment process can be completed without 
the preparation of additional environmental documentation (such as a public 
environment report or environmental impact statement). Based on the Notice of 
intention and the results of the public scoping process, the Environment Protection 
Agency will assess the environmental acceptability of the project and identify any 
environmental conditions which should he placed on the project's approval. 
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Public Environment Reports and Environmental Impact Statements 

The public environment report and environmental impact statement levels of 
assessment will be retained and will be directed where additional environmental 
information is needed before a determination on environmental acceptability can be 
made. Public environment reports will continue to be directed where the Notice of 
Intention and public scoping indicates that the proposal has only a few significant 
impacts or impacts which can readily be made acceptable. Environmental impact 
statements will be required where the preliminary assessment process indicates there 
are a significant number of impacts which are likely to be environmentally 
unacceptable without carefully developed environmental conditions. 

The figure below illustrates graphically the basis for different assessment 
decisions by the Environment Protection Agency, showing their relationship with the 
environmental significance and acceptability of impacts. 

• Impacts 

	

PER 	 ' 	Acceptability Threshold 

	

Assessment by NOl 	 Acceptable 	Environmental Significance 

	

No Significant Impact 	
Impacts 	Threshold 

U ndiscernable 
Impacts 

Option 14 

All proposals which raise environmentally significant issues will be subject 
to some form of environmental impact assessment, generally through: 

assessment by Notice of Intention, where assessment is completed 
based on the Notice of Intention and public scoping; 

assessment by Public Environment Report, where assessment is 
completed based on the PER prepared by the proponent and public 
submissions on the PER; or 

assessment by Environment Impact Statement, where assessment is 
completed based on the EIS prepared by the proponent, public 
submissions on the EIS and the proponents response to those 
submissions. 
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Public Inquiries 

The Environment Protection Agency proposes retaining the public inquiry 
mechanism under the current legislation as a further tool available to government for 
environmental impact assessment. To facilitate efficient public inquiries, the 
Environment Protection Agency proposes reforming the current process by, for 
example: 

reducing the judicial nature of the current process to facilitate more flexible and 
accessible inquiries; 

increasing the use of pre-hearing 'focus meetings and informal (but open) 
hearings to ensure examination of all relevant issues and to remove spurious 
issues from consideration; and 

allowing for round table sessions as an alternative to formal hearings. 

PREPARATION OF ENVIRONMENTAL DOCUMENTATION 

Under the current Commonwealth assessment legislation, the proponent of a 
project is responsible for preparing the environmental documentation (the public 
environment report or environmental impact statement). This approach has given rise 
to criticisms of the lack of impartiality of proponents and the intrusion of bias into the 
assessment process. However, for the reasons set out below, the Environment 
Protection Agency favours that proponents remain responsible for the preparation of 
the assessment documentation. 

Option 15 

Project proponents will remain responsible for the preparation of 
environmental documentation (notices of intention, public environment 
reports and environmental impact statements). 

Requiring proponents to become aware of, and regularly take into account, the 
environmental impacts of development encourages cultural change within industry 
and business sectors in favour of responsible environmental management. Consistent 
with ecologically sustainable development it also encourages greater integration of 
environmental considerations into the project design process. In practical terms, the 
proponent is also often in a better position than the Environment Protection Agency in 
terms of access to the information necessary to complete the environmental 
documentation. 

By making proponents responsible for researching and providing information it 
also makes potential polluters pay for some of the environmental protection costs 
associated with the proposed activity. It is therefore consistent with the polluter pays 
principle and encourages cost-internalisation. 

Steps are proposed by the Environment Protection Agency which are aimed at 
improving the quality of proponent prepared public environment reports and 
environmental impact statements, namely: 

environmental impact statements and public environment reports are to be 
fully referenced, so that sources of data are identified and the basis of 
predictions is clear. Where judgements are made, these will need to be clearly 
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identified and the basis on which these judgements are made and the expertise 
and qualifications of those making judgements will need to be spelled out; 

the Environment Protection Agency will require all public environment reports 
and environmental impact statements to be published; 

all public environment reports and environmental impact statements will need 
to quantify in tabular form all predicted impacts which are capable of 
quantification (with an indication of their statistical confidence). A summary of 
all non-quantifiable predictions with a statement as to why they cannot be 
quantified will also be required; and 

the Environment Protection Agency will only release for public review public 
environment reports and environmental impact statements which the 
Environment Protection Agency is satisfied meet the requirements of the 
guidelines developed through the public scoping process. 

The referencing requirement will introduce a greater degree of accountability 
and transparency into environment documents, requiring the proponent to identify all 
sources of information and the basis of any judgements made about that information. 
This in turn should promote greater acceptance of the proponent's document and 
enable the Environment Protection Agency to determine the adequacy of the public 
environment report or environmental impact statement. 

The lack of quantifiable predictions in public environment reports or 
environmental impact statements prohibits effective post-assessment monitoring, 
which is essential to the ongoing improvement of the environmental impact 
assessment process and environmental protection. This issue is discussed in detail 
under 'Monitoring' below. 

When the draft documentation is completed, the proponent will refer it to the 
Environment Protection Agency for approval to he released for public review. The 
Environment Protection Agency's approval of the document will establish whether the 
draft document meets the guidelines agreed after the public scoping process. That is, 
the public environment report or environmental impact statement must examine the 
environmental impacts of the proposal in an acceptable way. When the Environment 
Protection Agency is satisfied that the document does adequately cover the guidelines, 
then it will be released for public review. 

PUBLIC REVIEW OF ENVIRONMENTAL DOCUMENTS 

Public participation is the vital component of the public review phase, 
encompassing the involvement of members of the community, either individually or in 
organised groups, in the assessment process. Public participation is valuable to 
environmental impact assessment for a number of reasons: 

• 	it can enrich the process by informing it of a diversity of viewpoints on issues 
and by accessing information held by members of the public on the affected 
environment; 

• 	it can give the public a sense of ownership of the process; 

• 	it can give the public greater confidence in the outcome of the assessment 
process; and 

• 	it can provide a forum in which the government, proponent and the public can 
resolve issues. 
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The Environment Protection Agency has a strong commitment to public 
participation in environmental decision making. In addition to public scoping, the 
public review of environmental impact statements or public environment reports will 
continue under the proposed changes to the Commonwealth assessment process. 

Option 16 

Effective public participation is an essential element of environmental 
impact assessment. The Environment Protection Agency proposes a 
number of initiatives to promote public participation. 

The Environment Protection Agency proposes a number of initiatives to 
facilitate effective and efficient public participation in the environmental impact 
assessment process. The approach to public participation will he flexible, depending 
on the nature of the project and the degree of public interest. 

Access to Information 

An important way of improving public participation is to improve the 
availability of information. The Environment Protection Agency proposes to establish a 
public registry system of information regarding projects assessed under the 
Commonwealth legislation. The system will ensure easy access by the public to all 
information reports and decision documents related to a given proposal, consistent 
with Freedom of Information provisions at the Commonwealth level and protection of 
privacy and reasonable commercial confidentiality requirements. 

A public registry mechanism proposed as part of the new Canadian 
environmental impact assessment legislation provides a model for this approach. This 
arrangement ensures public access to the Federal Environmental Assessment Index (a 
master index of essential details of all environmental assessments carried out under the 
Canadian legislation) and an up to date listing of available departniental documents 
relating to each assessment. 

The Environment Protection Agency also proposes to advertise all major 
environmental impact assessment decisions including decisions not to require 
assessment (through the Statement of No Significant Impact), decisions to assess 
proposals and the form of that assessment, the release of public environment reports 
and environmental impact statements for public review and decisions on the 
environmental acceptability of projects and any environmental conditions which have 
been set. 

Option 17 

The Environment Protection Agency proposes to regularly advertise all 
major environmental impact assessment decisions. 

In addition, the Environment Protection Agency will shortly launch a 
bi-monthly newsletter, which will update all Environment Protection Agency activities 
and include a record of environmental impact assessment decisions. The newsletter 
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will be distributed to environment and industry groups, and State and local 
government agencies, and will have a circulation of over 4000. 

To facilitate the public review of public environment reports and environmental 
impact statements, the Environment Protection Agency will organise, where 
appropriate, public meetings, hearings or workshops to improve the opportunities for 
members of the public to be involved in the review of the environmental 
documentation. 

Community Resourcing 

The ability of community based interest groups to participate in public review 
processes can be constrained by lack of resources. Often these groups are run entirely 
by individual members of the public who are also juggling other commitments, often 
including full-time work. Nevertheless, these groups, if able, can provide valuable 
input to the assessment process, particularly through their knowledge of and close 
affinity with the receiving environment. 

The Environment Protection Agency proposes seeking an annual funding 
allocation to be used to assist community groups prepare submissions for public 
review processes on major and/or controversial proposals. In addition to supporting 
community groups' participation in project assessment, assistance with resources can 
also improve the efficiency of the assessment process by enabling effective public 
participation to occur over shorter periods of time. 

Funding has been provided to assist community involvement in the assessment 
of some projects under the Commonwealth process, such as the Sydney Third Runway 
Proposal and the Shoalwater Bay and East Coast Armaments Complex Inquiries. 
Participant funding also has a precedent in Canada, which runs a Participant Funding 
Program at the Federal level. It assists the public to become more involved in the 
development of draft guidelines and documents for proposals, and to make 
submissions to the public review process. 

Participation of Non English Speaking Background and Indigenous Communities 

One aspect of public participation which requires particular attention from the 
Environment Protection Agency is the existence of barriers to the involvement of 
non-English speaking and indigenous communities in public consultation processes. 
Language and cultural barriers can be significant obstacles to involving these 
communities in environmental impact assessment. 

These barriers can deny communities adequate opportunity to contribute to 
and participate in public consultation activities, even though they may be significantly 
affected by proposals. In addition, the Environment Protection Agency does not have 
full access to the knowledge and views of affected communities with which to tailor 
the assessment process and therefore maximise its efficiency. This will he particularly 
relevant with the advent of public scoping on a routine basis in Commonwealth 
environmental impact assessment. 

Effective public participation issues for indigenous Australians will he a 
particular concern for the Environment Protection Agency during the review. The 
Environment Protection Agency has established a study specifically to examine 
participation issues in relation to indigenous communities in Australia. The report will 
examine existing barriers to participation by indigenous Australians and the means of 
overcoming these barriers. 
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Option 18 

Effective public participation issues for indigenous Australians should be a 
particular concern for the Environment Protection Agency and measures 
should be adopted to ensure indigenous Australians have real 
opportunities to participate in decision making through the EIA process. 

Where a project is likely to have a significant impact on non-English speaking 
communities, the Environment Protection Agency will ensure that basic information 
regarding the proposal and its assessment is available in the relevant community 
languages. 

Option 19 

Basic information regarding proposals affecting non-English speaking 
communities should be provided in community languages. 

APPRAISAL 

Following the public review stage, the Environment Protection Agency will 
appraise the environmental impact statement or public environment report and public 
submissions and formulate its advice to the Environment Minister. 

The aim of the Environment Protection Agency's appraisal will be to assess 
whether the proposed activity is environmentally acceptable, or is capable of 
modification to become environmentally acceptable through conditions applied by the 
government. The Environment Protection Agency's appraisal of the environmental 
impact statement or public environment report and public submissions and its 
consequent appraisal of the environmental acceptability of the project will be set out in 
a publicly available Environment Assessment Report. 

Option 20 

The Environment Protection Agency should assess if a project is, or can be 
made, environmentally acceptable. 

To improve the transparency of its appraisal, the Environment Protection 
Agency proposes sending a summary of the Environmental Assessment Report, 
including the proposed environmental conditions for the project, to every individual 
or group who made a submission on the public environment report or environmental 
impact statement in the public review stage of the process. 

ENVIRONMENTAL CONDITION SETTING 

At the end of the current assessment process, the Environment Minister writes 
to the action Minister or agency to recommend what conditions, if any, should be 
applied to the project approval to protect the environment. 
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In the past, the action Minister has been obliged only to take into consideration 
any conditions recommended by the Environment Minister and can consequently 
choose not to apply some or all of those conditions. Therefore, for private sector 
developments, it is the relevant action agency or action Minister who determines what 
environmental conditions or safeguards, if any, will he set on an approved project. 
Where the Commonwealth itself is engaging in an activity, it is the proponent of that 
activity who determines which environmental conditions it will accept. 

Current Limitations 

Under the current Commonwealth environmental impact assessment process 
there are no guarantees that the outcomes of the assessment process will have any 
effect on the conditions under which a project is approved. The Environment 
Protection Agency can undertake an extensive and public assessment process, 
involving many stakeholders, without any assurance that the final outcomes of the 
assessment process will be adopted by the action Minister. 

This approach fundamentally compromises the credibility and integrity of 
Commonwealth environmental impact assessment if the results of the assessment 
process and/or public review can be modified or disregarded without consultation. It 
can effectively deny the public and other legitimate stakeholders real opportunities to 
affect the proposals development and to safeguard the environment. This approach 
also diminishes the accountability of approving agencies to those affected by their 
decisions. 

A lack of feedback from action agencies and proponents about what 
environmental conditions or recommendations have or have not been taken up, and 
how successful they have been, has also meant that the Environment Protection 
Agency does not know how effective and accurate conditions developed through the 
environmental impact assessment process are. Without knowing the final conditions 
set on approved projects, the Environment Protection Agency cannot establish a 
post-approval monitoring process to enable the effectiveness and efficiency of the 
assessment process to be examined. 

Condition Setting by the Environment Minister 

The Environment Protection Agency proposes that the Environment Minister be 
given the power to set mandatory and legally binding environmental conditions on 
proposals assessed under the Commonwealth environmental impact assessment 
process. Such conditions would be determined in consultation, or alternatively in 
agreement, with relevant action Ministers. 

Option 21 

The Environment Protection Agency proposes that environmental 
conditions be set by the Environment Minister in consultation with the 
relevant action Minister. 

Option 21a 

Alternatively, environmental conditions could be set by the Environment 
Minister and action Minister in agreement. 
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This approach will substantially increase the environmental impact assessment 
process' effectiveness as a mechanism for environment protection. It will also render 
any public review undertaken in the assessment of the project real and effective. This 
approach will also provide benchmarks by which later post-assessment monitoring can 
be carried out. 

It is arguably more consistent with the principles of ecologically sustainable 
development if the Environment Minister has some responsibility in setting 
environmental conditions, just as industry Ministers have responsibility for setting 
other conditions relating to their responsibilities for the same proposals. Government 
decisions will then carry a better balance of economic and environmental 
considerations, consistent with ecologically sustainable development. 

The Commonwealth currently sets environmental conditions on private sector 
proposals through regulations such as foreign investment or export control approvals. 
Where projects are subject to both State and Commonwealth approvals, the relevant 
agencies co-ordinate their approval conditions to avoid duplication or inconsistencies. 
This process is currently being formalised through the National Agreement on 
Environmental Impact Assessment being prepared by the Australian and New 
Zealand Environment and Conservation Council. 

Cooperation with all relevant State agencies would continue if environmental 
conditions were set by the Commonwealth Environment Minister. 

MONITORING 

The Environment Protection Agency proposes the introduction of 
post-approval monitoring for all projects assessed under the Commonwealth 
environmental impact assessment legislation. The proposed approach to monitoring is 
aimed at: 

publicly reporting on the state of assessed environments and ensuring the 
environmental impact assessment process has resulted in the protection of the 
environment and a project which is environmentally acceptable; 

examining the performance and cost-effectiveness of environmental conditions 
set following the environmental impact assessment process; and 

publicly reporting action taken by proponents to comply with environmental 
conditions. 

Option 22 

The Environment Protection Agency proposes the introduction of 
post-assessment monitoring as a standard element of the Commonwealth 
environ mental impact assessment process. 

Post-approval monitoring is essential to the ongoing development of an 
effective and efficient environmental impact assessment process. It will enable 
improvements in predictive capacity and provide a measure of the success of impact 
assessment in protecting the environment. It will also allow the Environment 
Protection Agency to refine its environmental condition setting to allow effective 
environmental protection at least cost. Post-approval monitoring also improves the 
public accountability of the outcomes of the environmental impact assessment process. 
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To implement post-approval monitoring, the Environment Protection Agency 
will require quantification of impact predictions in public environment reports and 
environmental impact statements. Where impact predictions cannot he strictly 
quantified, the Environment Protection Agency will require best estimates of likely 
impacts and explanations of why impacts cannot be quantified. 

The proponents of proposals assessed under the Commonwealth assessment 
process will be required to provide a compliance statement every two years directly to 
the Environment Protection Agency. The compliance statement will provide details of 
proponent actions in response to the environmental conditions set on the project as a 
result of environmental impact assessment. The failure to report or false reporting will 
become an offence under the Commonwealth legislation. Consideration can also he 
given to introducing enforcement provisions into the Commonwealth legislation to 
ensure environmental conditions set by the Commonwealth Government are given 
effect to. The Environment Protection Agency will also conduct compliance checks, 
focussing particularly on Commonwealth proponents not subject to State environment 
laws. 

To assist both the Environment Protection Agency and the proponent to 
manage the monitoring aspects of the reformed assessment process, proponents will be 
required to prepare monitoring programs as part of any Environmental Management 
Plan developed for the project. Under such plans, the Environment Protection Agency 
may undertake a post-assessment audit review of the project two to three years after 
commissioning of the project. While compliance statements will provide a regular 
update on proposals, audit reviews will assess the accuracy, efficiency and 
effectiveness of recommendations made under the assessment process. 

Option 23 

Proponents with projects assessed under the Commonwealth process be 
required to provide a statement every two years of actions taken to meet 
Commonwealth set environment conditions; failure to report or false 
reporting to be an offence. 

Option 24 

Failure to comply with environmental conditions set by the 
Commonwealth Government to be an offence. 

Option 25 

The Environment Protection Agency to undertake audits of the 
effectiveness and efficiency of environmental conditions set by the 
Commonwealth Government. 

All documents and reports relating to monitoring and auditing will he publicly 
available, subject to strict commercial-in-confidence guidelines. I'ublic comments will 
be taken into account in developing the Environment Protection Agency's monitoring 
program. 
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JUDICIAL REVIEW OF COMMONWEALTH EIA DECISIONS 

Provisions for extended public participation only go part of the way towards 
ensuring accountability in the Commonwealth EIA decision-making process. To 
further enhance the accountability and integrity of the Commonwealth EIA process, it 
is important to provide the public with mechanisms for ensuring that proper 
procedures have been followed in the assessment of a proposal. One such mechanism 
is the availability of judicial review of environmental impact assessment decisions. 

Although judicial review is currently available under the Administrative 
Decisions (Judicial Review) Act for most administrative decisions of the Commonwealth 
Government, there are restrictive requirements that parties must satisfy to show they 
have the legal standing to bring an action. This standing requirement can operate to 
exclude many parties who otherwise do have a valid interest in, or are affected by, the 
proposal at issue. 

The Environment Protection Agency therefore proposes that the 
Commonwealth EIA legislation be amended to remove the standing requirement for 
decisions made under the Commonwealths environmental impact assessment 
legislation. This would allow any person concerned about a perceived irregularity in 
the decision making process to bring this to the attention of the courts. A similar 
provision has recently been adopted by the Commonwealth in its Endangered Species 
Protection Act 1992. 

Option 26 

The Commonwealth environmental impact assessment legislation be 
amended to remove the standing requirements to seek judicial review. 

By extending public access to judicial review, Commonwealth decision-makers 
would need to ensure all environmental considerations are given their proper weight 
in assessing the environmental acceptability of developments, and that all procedures 
designed to protect the environment are complied with. Judicial review can also be 
useful in persuading administrators to perform their duties with greater sensitivity to 
public concerns. 

Although open standing does in theory provide the potential for some delays in 
the development of disputed projects, experience in jurisdictions with very broad or 
open standing provisions, such as New South Wales, has shown that very few actions 
are in fact ever brought. The cost of legal action has proved highly dissuasive to merely 
vexatious or publicity seeking litigation. It should also be noted that the other 
procedural reforms and enhanced capacity for public participation and access to 
information proposed by the review will work towards eliminating the sort of 
unresolved conflict that leads to such claims. 

There are also advantages to industry in allowing any person to have the 
capacity to bring any breaches in correct procedure by Commonwealth decision 
makers to the attention of the courts and the rest of the community. It greatly assists in 
placing the consideration of the environmental acceptability of all proposals on an 
equal footing. If assessment procedures and requirements are applied inconsistently 
between proposals, some proponents may gain a comparative advantage over others 
through having to do less to protect the environment. If third parties aware of this can 
bring it to the attention of the court, it provides an added assurance of a level playing 
field in impact assessment. 
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MERITS REVIEW OF COMMONWEALTH FIA DECISIONS 

In addition to removing the standing requirements for judicial review, 
consideration could also be given to making environmental impact assessment 
decisions subject to merits review. Through merits review, an independent review 
body examines the administrative decisions of the Government to determine if the 
decision is the correct and preferable decision. If it is not, the review body may 
substitute the decision with its own. 

Merits review can be undertaken where the legislation under which the 
decision is made makes provision for review by an internal or external body, such as 
the Administrative Appeals Tribunal (AAT). The current Commonwealth EIA 
legislation makes no provision for either internal or external merits review. 

As with judicial review, the introduction of merits review could have positive 
effects on the accuracy and appropriateness of decision-making about the 
environment. Decision makers are more likely to perform their duties and 
responsibilities diligently if they know that their decisions are susceptible to challenge 
by interested persons with justified criticisms as to whether the decision was correct, 
given the facts of the situation. 

Option 27 

Decisions under the Commonwealth ETA legislation be made subject to 
review before the Administrative Appeals Tribunal. 

The availability to third parties of merits review does however have the 
potential for introducing delays, uncertainty and costs into the Commonwealth 
assessment process. Decisions subject to merits review cannot always be taken as final 
until all opportunities for third parties to seek merits review have lapsed. The 
complexity of the issues that tribunals have to consider to determine whether the 
decision was correct can also draw the process out. As with judicial review, the cost of 
the review process in terms of money and resources will limit the number of appeals 
on the merits which will be brought by third parties. 

The desirability of increasing accountability through the limited availability of 
independent merits review has been recognised by the Commonwealth in the recently 
enacted Endangered Species Protection Act 1992, which allows interested parties to seek 
AAT review of Ministerial decisions. The Administrative Review Council has also 
recently canvassed the introduction of merits review for the Commonwealth ETA 
process, but rejected this approach in favour of improved procedures within the AAT 
to manage review of those decisions already subject to review. 

SUMMARY 

The Environment Protection Agency has proposed a number of options for 
improving the effectiveness and efficiency of the Commonwealth environmental 
impact assessment legislation and process. These options are put forward as the basis 
for discussion and comments on the options, together with alternative options, are 
being sought by the Environment Protection Agency before a final package of 
proposed changes is put to the Commonwealth Government for consideration. 

Table 1 summarises the options described above. 
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TABLE 1: SUMMARY OF OPTIONS 

Option 	 Page 

Objective of ETA 	I 	The objective of environmental impact assessment 	6 
should be the protection of the environment 
through supporting the application of the principles 
of ecologically sustainable development. 

Level 1: 	 2 	To ensure Commonwealth interests are taken into 	17 

Jurisdiction of the 	account where environmentally significant issues of 
Commonwealth 	 national or international importance arise through 
EIA Legislation 	 administrative arrangements with State and 

Territory Governments. 

3 	A schedule of designated developments be added to 19 
the Commonwealth legislation which defines those 
proposals likely to raise environmentally significant 
issues of national or international importance. 
Proposals so designated will require a decision of 
the Commonwealth Government on whether 
Commonwealth assessment is appropriate. 

3a 	An additional power to require the assessment of 19 
proposals which are not designated but which raise 
environmentally significant issues of national or 
international importance be added to the 
Commonwealth legislation. 

4 	A discretionary power be introduced into the 
legislation to enable the Commonwealth 
Environment Minister to require the assessment of 
any project likely to raise environmentally 
significant issues of national or international 
importance. 

Level 2: 	 5 	A schedule of designated developments covering 
Triggering EIA all Commonwealth actions or decisions likely to 

result in environmentally significant impacts he 
added to the current legislation. Any action or 
decision on the designated developments list would 
be referred to the Environment Protection Agency 
for a decision on whether assessment was required. 

5a 	A power he introduced into the legislation to enable 
the Environment Minister, in consultation or 
agreement with the action Minister, to determine 
that a proposal not on the list of designated 
developments is likely to be environmentally 
significant and therefore will require assessment. 

The legislation he amended to enable the 26 
Environment Minister to determine which 
Commonwealth actions or decisions will require 
environmental impact assessment. 

20 

27 

27 
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Option Page 

7 The 	legislation 	be 	amended 	to 	enable 	the 28 
Environment Minister to direct audits of action 
agency referral decisions under the Impact Act. 

Level 3: 	 8 Under the proposed reforms, the Environment 31 
Procedural Protection Agency will determine, within 20 
Reforms working days of receipt of a Notice of Intention, 

whether assessment of a proposal is required. 

9 The Commonwealth Government have the statutory 32 
power to reject proposals which are manifestly 
environmentally unacceptable, without the need for 
detailed environmental impact assessment. 

10 The Environment Protection Agency proposes to 32 
introduce public scoping into the Commonwealth 
environmental impact assessment process. 

11 Project specific time schedules covering all stages of 33 
the assessment process will be developed during 
public scoping. 

12 The Environment Protection Agency proposes the 34 
development and collation of comprehensive 
criteria 	for 	assessing 	the 	environmental 
acceptability of projects undergoing environmental 
impact assessment. 

13 Screening criteria be developed to identify projects 36 
where cumulative impacts require assessment. 

14 All 	proposals 	which 	raise 	environmentally 38 
significant issues will be subject to some form of 
environmental impact assessment. 

15 Project proponents will remain responsible for the 39 
preparation of environmental 	documentation 
(notices of intention, public environment reports 
and environmental impact statements). 

16 Effective public participation is an essential element 41 
of 	environmental 	impact 	assessment. 	The 
Environment Protection Agency proposes a number 
of initiatives to promote public participation. 

17 The Environment Protection Agency proposes to 41 
regularly advertise all major environmental impact 
assessment decisions. 

18 	Effective public participation issues for indigenous 43 
Australians should be a particular concern for the 
Environment Protection Agency and measures 
should be adopted'to ensure indigenous Australians 
have real opportunities to participate in decision 
making through the EIA process. 
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Option 
	 Page 

19 	Basic information regarding proposals affecting 	43 
non-English speaking communities should he 
provided in community languages. 

20 	The Environment Protection Agency should assess 	43 
if a project is, or can be made, environmentally 
acceptable. 

21 	The Environment Protection Agency proposes that 	44 
environmental conditions be set by the 
Environment Minister in consultation with the 
relevant action Minister. 

21a 	Alternatively, environmental conditions could be 	44 
set by the Environment Minister and action Minister 
in agreement. 

22 	The Environment Protection Agency proposes the 	45 
introduction of post-assessment monitoring as a 
standard element of the Commonwealth 
environmental impact assessment process. 

23 	Proponents with projects assessed under the 	46 
Commonwealth process be required to provide a 
statement every two years of actions taken to meet 
Commonwealth set environment conditions; failure 
to report or false reporting to he an offence. 

24 	Failure to comply with environmental conditions set 	46 
by the Commonwealth Government to he an 
offence. 

25 	The EPA to undertake audits of the effectiveness 	46 
and efficiency of environmental conditions set by 
the Commonwealth Government. 

26 	The Commonwealth environmental impact 	47 
assessment legislation be amended to remove the 
standing requirements to seek judicial review. 

27 	Decisions under the Commonwealth EIA legislation 	48 
be made subject to review before the Administrative 
Appeals Tribunal. 
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OTHER EJA ACTIVITIES 

The Environment Protection Agency is also involved in other environmental 
impact assessment activities that are separate from, but complement, the review. 

The Environment Protection Agency proposes promoting the development of 
environmental impact assessment in Australia through a range of education and 
information initiatives, including the annual release of an Environmental Impact 
Assessment Performance Statement and the establishment of an Australian 
Environmental Impact Assessment Network. 

ENVIRONMENTAL IMPACT ASSESSMENT PERFORMANCE STATEMENT 

The Environment Protection Agency proposes releasing each year an 
Environmental Impact Assessment Performance Statement detailing environmental 
impact assessment activities at the Commonwealth level. The Performance Statement 
will cover all assessment decisions made by the Commonwealth, any changes in the 
Commonwealth environmental impact assessment process and the results of 
Commonwealth project monitoring. The Performance Statement will also report on the 
state of environmental impact assessment in Australia, including major developments 
in State and Territory processes and other matters of relevance to environmental 
impact assessment stakeholders. 

AUSTRALIAN NETWORK 

The Environment Protection Agency is in a good position to act as a catalyst for 
the creation of an Australian Environmental Impact Assessment Network. This will be 
a network of environmental impact assessment administrators and practitioners 
(private and public sector), academics and representatives of community and industry 
groups. The network will facilitate the interchange of information and provide the 
forum for linking key participants in environmental impact assessment across 
Australia. The Australian Environmental Impact Assessment Network will also 
provide the main connection with an international network currently being developed 
through other governments and the International Association for Impact Assessment. 

EDUCATION AND INFORMATION 

The Environment Protection Agency has a responsibility for promoting 
knowledge about environmental impact assessment in the general community. A well 
informed community is in a better position to comment on proposals which may affect 
them, while well informed industry will be less likely to have costly misconceptions 
about what is and is not required of them as proponents. 

The provision of environmental impact assessment education and information 
in Australia is not as well developed or co-ordinated as in some other countries. A 
range of approaches are on offer in Australia, including: 

environmental degree course work; 

electives as part of science or engineering based degrees; short courses for 
industry, government and the public; 
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training sessions run by professional institutions on particular environmental 
impact assessment aspects; and 

a limited number of in-house courses run by government and some businesses. 

Notably, these courses always attract sufficient demand to justify their 
continuation. The Environment Protection Agency believes each of these approaches 
can benefit from greater access to national and international environmental impact 
assessment information, including guidelines, legislation and case studies. 

Once fully established, the Australian Environmental Impact Assessment 
Network will provide a medium for improving the linkages between the various 
education and information centres and will work to improve access to environmental 
impact assessment information. For example, access to electronic data bases (nationally 
and internationally), located at tertiary institutions and the Environment I'rotection 
Agency and open to public access, would benefit environmental impact assessment 
practitioners, as well as industry and the community. 

The Environment Protection Agency will also consider support for an 
environmental impact assessment training needs survey for Australia. This type of 
survey has been undertaken in almost all European countries. It is a useful tool, 
providing a matrix which shows the identified need against the number of potential 
trainees and therefore enables a sensible allocation of resources. 
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PART III 
FUTURE DIRECTIONS 

In this paper, the Environment Protection Agency has proposed a range of 
options for reforming the environmental impact assessment of development projects. 
These reform options address most of the issues raised by stakeholders during 
consultation with the Environment Protection Agency and cover most of the 
provisions of the National Strategy for Ecologically Sustainable Development and the 
Intergovernmental Agreement on the Environment. 

The Environment Protection Agency has targeted reform of its project 
assessment procedures as the initial focus of its reform process as the assessment of 
development projects is currently the area of most Commonwealth environmental 
impact assessment activity. 

Once these reforms have been implemented, the Commonwealth 
environmental impact assessment process will be a more effective and efficient tool for 
environmental protection and for promoting ecologically sustainable development. 

The implementation of the project assessment reforms, however, cannot be the 
end of the process of ongoing review and development of Commonwealth 
environmental impact assessment. It is becoming increasingly apparent that project 
assessment alone, however good the process, cannot wholly prod uce effective and 
efficient environmental protection through environmental impact assessment. For 
example, project assessment cannot deal effectively with the environmental 
consequences of government policies, plans and programs. Similarly, project 
assessment can only deal with the cumulative and regional impacts of development in 
a limited manner. Increasingly, governments will need to focus on more strategic 
environmental assessment to ensure that all environmental impacts are examined as 
efficiently as possible. 

Many of these issues have already been raised by stakeholders with the 
Environment Protection Agency. Issues which remain to be addressed include: 

• 	the assessment of cumulative, incremental and regional impacts; 

• 	the assessment of social and health aspects of environmental change; 

• 	the assessment of government policies, plans and programs; 

• 	the assessment of the overseas impacts of Australian activities; and 

• 	improving the linkages between environmental impact assessment and 
planning and pollution controls. 

These issues relate to the evolution of environmental impact assessment 
towards a greater focus on strategic and regional assessment. The Environment 
Protection Agency proposes examining these issues further following the current 
round of consultations and the implementation of project assessment reforms. 

The reform and development of environmental impact assessment cannot cease 
with the reform options for project assessment that have been proposed. The 
Environment Protection Agency will have an ongoing responsibility to maintain and 
develop, with the participation of all stakeholders, an effective and efficient 
Commonwealth environmental impact assessment. 
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SUMMARY OF THE CURRENT COMMONWEALTH 
ENVIRONMENTAL IMPACT ASSESSMENT PROCESS 

AND 
COOPERATIVE ARRANGEMENTS WITH STATE AND 

TERRITORY GOVERNMENTS 

The Commonwealth Government's Environment Protection (Impact of Proposals) Act was 
originally enacted in December 1974. The Act seeks to ensure that environmental 
matters are examined and taken into account in the Commonwealths decision making 
process. The Administrative Procedures under the Act detail arrangements for 
administering the Act. The Act is administered by the Environment Minister and the 
Environment Protection Agency. 

In summary, the Act and the Administrative Procedures set out: 

• 	the types of Commonwealth activities to which the Act applies; 

• 	the powers of the Commonwealth Environment Minister including the 
authority to require preparation of an Environmental Impact Statement (EIS) or 
Public Environment Report (PER); 

• 	the content of an EIS or PER; 

• 	the arrangements for public involvement in the assessment process; 

• 	the provisions for recommending environmental conditions to apply to 
approvals; 

• 	the arrangements for holding public inquiries. 

What is the environment? 

The term 'environment as used in the Act refers to 'all aspects of the surroundings of 
human beings'. It includes the natural environment, the built environment and social 
aspects of our surroundings. The definition covers such factors as air, water, soils, 
flora, fauna, buildings, roads, employment, housing and recreation facilities. 

What types of proposals are subject to environmental assessment? 

The Act only applies to proposals in which there is some involvement by the 
Commonwealth Government. Generally, these fall into one or more of the following 
categories: 

activities and projects carried out by Commonwealth departments and au-
thorities, including defence projects, railways, national highways, airports, 
postal and telecommunication facilities and developments on Commonwealth 
land; 
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grants to State Governments for specitic programs; 

proposals which require Commonwealth approval to export primary products 
which currently include fissionable materials, coal, mineral sands, bauxite & 
alumina, liquid natural gas and unprocessed wood; and 

proposals involving foreign investment approval particularly in mining and 
manufacturing, real estate development and tourist developments. 

Are all such proposals subject to assessment? 

No. The Act is limited to matters which affect the environment to a significant extent. 
The Act is not concerned with proposals which are not environmentally significant. 
When applied, the level of assessment varies with the environmental significance of 
the proposal. 

What are the different levels of assessment under the Act? 

The Act provides for four levels of environmental assessment: 

examination by the Environment Protection Agency without the preparation of 
an EIS or PER; 

assessment by the Environment Protection Agency following the preparation 
and public review of a PER; 

assessment by the Environment Protection Agency following the preparation 
and public review of an EIS; 

examination by a Commission of Inquiry. 

What level of assessment has been most commonly used? 

Since the Act came into force approximately 2,600 environmentally significant 
proposals have been submitted for assessment. By the end of June 1994, 132 of these 
required the preparation of an EIS and five were subject to inquiries. PERs were 
introduced in 1987 and to June 1994 25 PERs have been directed. The remainder were 
assessed without the preparation of an EIS or PER. 

What is the first step in the assessment process? 

A proposal is identified as falling within the scope of the Act if it is likely to affect the 
environmental to a significant extent and there is a need for a decision or action by the 
Commonwealth. A proponent is designated by the action Minister (the 
Commonwealth Minister responsible for the action or decision) or by the action 
Ministers department on his/her behalf. 

The proponent can be either a Commonwealth department or authority (if the 
proposal is a Commonwealth development) or a private company (if the proposal is a 
private sector development re qu i ring Commonwealth approval). The proponent is 
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required to provide prelimi niry inhrmation on the propo ,,,al to the Environment 
Protection Agency usually in the form of a document called a 'Notice of Intention. 

What is a Notice of intention? 

A Notice of Intention (NOl) usually consists of a brief summary of the proposal, il-
lustrated as appropriate with maps, plans and photographs. It includes a description of 
the proposed project, a list of alternatives considered, the current stage of development 
and an indication of the potential impacts on the environment. 

What action is taken following examination of a Notice of Intention? 

Following examination of an NOl: 

the Environment Protection Agency or the Minister may determine that neither 
a PER nor an EIS is required, provided that particular environmental conditions 
are met; or 

the Environment Minister may direct that a PER should be prepared: or 

the Environment Minister may direct that an EIS be prepared. The direction of a 
PER or an EIS is advertised in the Commonwealth of Australia Gazette. 

What is a Public Environment Report? 

A Public Environment Report (PER) is a report prepared by the proponent which 
describes a proposal, examines the environmental implications and describes any 
safeguards necessary to protect the environment. A PER is usually directed where the 
Minister considers that the public should be made aware of the environmental impacts 
of a proposal and of the measures which will be taken to protect the environment, but 
where the impacts are expected to be few, or focused on a small number of specific 
issues, and the preparation of an EIS is not warranted. A PER provides a more selective 
treatment of the environmental implications of a proposal than does an EIS. 

What is a draft Environmental Impact Statement? 

A draft Environmental Impact Statement (EIS) is a document prepared by the pro-
ponent which describes a proposal and the existing environment, examines the likely 
effects of the proposal on the environment, examines alternatives to and within the 
proposal and their effects and describes proposed safeguards and monitoring ar-
rangements. 

Who determines the content of a draft EIS or PER? 

The Environment Protection Agency consults with proponents on the content and 
coverage of the draft EIS or PER and provides guidelines for their preparation. The 
Environment Protection Agency may consult with other individuals, experts or 
organisations in preparing guidelines. The Environment Protection Agency also 
consults with proponents during the preparation of the draft EIS or PER to ensure that 
the documents are suitable for public review. 
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What provisions are there for public review of draft EISs and PERs? 

EISs and PERs are made available for public review and comment except in rare cases 
where there is a need to retain confidentiality (eg for commercial or national security 
reasons). The release of a draft EIS or PER for public review is announced in the 
Commonwealth of Australia Gazette and in advertisements in national, State and, if 
appropriate, local newspapers. The advertisements include a brief summary of the 
proposal, details of where the document can be purchased or read, an address to which 
comments can be forwarded and the closing date for receipt of comments. 

How much time is the public given to comment on a draft EIS or PER? 

The minimum period of review for a draft EIS is 28 days, which is also the period of 
review for a PER. The review period for a draft EIS may be extended by agreement 
between the Environment Protection Agency and the proponent, or at the discretion of 
the Minister. 

What happens to public comments submitted on draft EISs? 

Copies of all public comments are forwarded to the proponent, together with 
comments by Government departments and agencies. The proponent is then required 
to revise the draft EIS, taking all comments into account and incorporating further 
information where required. The revised document is termed a final EIS. 

The final ElS may comprise either a revised draft EIS or the draft EIS with a 
supplement which responds to the comments received during public review. 

The final EIS is submitted to the Environment Protection Agency for assessment. 
Copies are provided by the proponent to persons who have submitted public 
comments on the draft EIS. Copies are also made available to the public by sale or 
otherwise. 

What happens to a final EIS? 

Following receipt of a final EIS, the Environment Protection Agency examines the 
document to: 

ensure that the object of the Act has been met with respect to the proposal (that 
matters affecting the environment have been fully examined and taken into 
account to the greatest extent practicable); 

determine whether additional environmental information on the proposal is 
required, including data to be obtained from monitoring before the project 
commences or during construction or operation of the project; 

formulate any recommendations or suggestions on the environmental aspects 
of the proposal, which may be applied in association with approval of the 
proposal. 

The results of this examination, including any recommendations or suggestions, are set 
out in an Environment Assessment Report to the Environment Minister. 
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and a PER? 

The Environment Protection Agency assesses a PER in the light of comments 
submitted during the public review period and prepares an assessment report, 
including any recommendations or suggestions, for the Environment Minister. The 
proponent is not required to produce a revised or 'final PER. 

How are the recommendations contained in assessment reports acted on by 
the Government? 

The Environment Protection Agency prepares an Environment Assessment Report to 
the Minister following examination of: 

a final EIS; or 

a PER and associated public comments; or 

any other proposal at the request of the Minister. 

With the exception of those containing material of commercial confidence, or having 
security implications, assessment reports are made available to the public on request. 

The Environment Minister may make comments, suggestions or recommendations to 
the action Minister on the environmental aspects of a proposal. The action Minister is 
required to take into account such comments, suggestions or recommendations in 
making a decision on the proposal. 

What time limits are placed upon the Minister and the Environment 
Protection Agency in assessing EISs and PERs? 

The time limits for the Environment Protection Agency to carry out an environmental 
assessment and for the Minister to provide recommendations to other Commonwealth 
Ministers are: 

for a final EIS 	42 days 
for a PER 	28 days 

How can a member of the public find out what action has been taken or is 
proposed on a proposal? 

Section 10 of the Act provides that any person may, by writing to the Environment 
Minister, obtain advice as to what action, if any, has been taken or is proposed to 
ensure that the environmental aspects of any proposal coming within the scope of the 
Act are given adequate consideration. The Minister is required to respond as soon as 
possible, and no later than three months, from the time of receiving the request. The 
Minister is also required, on written request, to make public the: 

reasons for not directing an EIS; and 

recommendations put forward following examination of a final EIS with the 
exception of any recommendations having confidential or security implications. 
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Are there other opportunities for public involvement in assessment? 

At the Environment Minister's discretion, selected organisations or individuals may be 
consulted during the preparation of EIS guidelines. The Minister may also direct the 
Environment Protection Agency to hold 'Round Table' discussions with the proponent 
and members of the public following the public review of a draft EIS or a PER. 

What about proposals which also require State or Territory approvals? 

To avoid duplication of actions, arrangements have been made with most States and 
the Northern Territory to facilitate joint assessment of proposals involving both State 
or Territory and Commonwealth decisions. Wherever possible the requirements of 
both governments are satisfied by the preparation of one document. In deciding 
whether a Commonwealth EIS or PER is required, consideration is given to any en-
vironmental assessment undertaken, or required to be undertaken, to meet State or 
Territory requirements. 

When may the Minister direct an inquiry under the Act? 

The Minister may direct an inquiry under Section 11 of the Act at any stage of the 
assessment process. The Administrative Procedures require the Minister to consult 
with the Action Minister before directing an inquiry. Under the 1987 amendments to 
the Act, the Minister may specify a date by which a Commission of Inquiry should 
report its findings. 

To date five inquiries have been directed - sandmining on Fraser Island, Queensland, 
uranium mining at Ranger, Northern Territory, a transmission station at Ulladulla, 
New South Wales, land use at Shoalwater Bay, Queensland and the proposed 
relocation of the East Coast Armaments Complex to Victoria. 

CO-OPERATIVE ARRANGEMENTS WITH STATE AND 
TERRITORY GOVERNMENTS 

In addition to the Commonwealth, each State and Territory has an environmental 
impact assessment process. To avoid duplication between the processes, the 
Commonwealth and a number of States and the Northern Territory have entered into 
agreements for the co-operative assessment of proposals subject to more than one EJA 
process. The current agreements are: 

Arrangements bet ween the South Australian Department for the Environment and 
the Conznwnwealt/: Department of Environment, Housing and Community 
Developinen t con cerning coo peratwn in the environ men tol assessment f proposals of 
22 June 1977 

Provisional working arrangements between the Victorian Ministriifor Conservation 
and the Commonwealth Department of En viroumnen t. Housing and Coimmniiinitt 
Development COil cerning cooperation in the environ mmmcmi tl assessment of proposals of 
6 July 1977 
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• 	Agreement on Guidelines for co-operation in environ,nental analysis of proposals by the 
Commonwealth Minister for Environment, Housing and Commi., ii ity Development and 
the Western Australian Minister for Conservation and the Environment of 
17 May 1977 

• 	Arrangements concerning cooperation in the environ men to! assessment of proposals 
between the Corn monwealth Department of Environment, Housing and Corn in unity 
Development and the Wes tern Australian Department of Conservation and 
Environment of 15 July 1977 

• 	Arrangements between the Tasmanian Department of the Environment and the 
Cornnwnwealth Depart ment of Environment, Housing and Community Development 
concerning cooperation in the environ mental assessment of proposals of 18 July 1977 

• 	Agreement between the Commonwealth Minister for Home Affairs and Environment 
and the New South Wales Minister for Planning and Environment concerning 
procedural guidelines for environmental assessment involving the Commonwealth and 
the State of NSW of 19 December 1983 

• 	Agreement between the Commonwealth Minister for time Arts, Sport, the Environment, 
Tourism and Territories, and the Northern Territory Minister for Conservation 
concerning arrangemnen ts for cooperation in the environmental assessment of proposals 
of 4 February 1990 

The Commonwealth does not currently have an agreement with Queensland or the 
Australian Capital Territory. 

The existing bilateral agreements are proposed to be replaced with a single National 
Agreement, consistent with clause 4 of Schedule 3 of the Intergovernmental Agreement 
on the Environment. 

The principal aim of the Agreement is to ensure that any proposal in Australia will he 
subject to only one clearly defined assessment process, greatly reducing the potential 
difficulties for proponents when dealing with more than one government. The 
Commonwealth has taken a lead role in preparing the draft Agreement. 

A draft National Agreement was released for public comment in November 1992. 
Following the receipt of over fifty submissions, a revised Agreement was endorsed in 
principle by Australian and New Zealand Environment and Conservation Council 
(ANZECC) Ministers. The draft Agreement is now being considered by State Planning 
Ministers with EIA responsibilities who are not members of ANZECC. Planning 
Ministries were represented on the ANZECC Working Group which prepared the 
draft. 

Following endorsement by Planning Ministers, the Chair of ANZECC will refer the 
draft Agreement to the Prime Minister as the chair of the Council of Australian 
Governments for consideration by that Council. It is proposed that the Agreement will 
then be adopted at First Minister level. 
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APPENDIX B 

SUBMISSIONS RECEIVED ON 
THE INITIAL DISCUSSION PAPER 

Submissions on the initial discussion paper, Setting the Direction, were received from 
the following: 

Queensland Department of Environment and Heritage 

Conservation Council of South Australia 

Australian Antarctic Division 

H.L.Yin 

Mr Bob Hewitt 

Office of Regulation Review 

Commonwealth Department of Tourism 

The Australian Gas Association 

The Colong Foundation for Wilderness Ltd 

Urban Development Institute of Australia 

MrJamesChu 

Mackay Port Authority 

Griffith University 

Jamadite Pty Ltd 

University of Canberra 

Hawkesbury-Nepean Catchment Management Trust 

Mr Hugh Evans 

Australian Department of Administrative Services-Corporate Policy Branch 
Brisbane City Council 

Ms Bronwyn Ridgway 

Murdoch University 

Telecom Australia 

New South Wales Coal Association 

Pacific Power 

Federal Airports Corporation 

Aboriginal and Torres Strait Islander Commission 

Queensland Conservation Council 

Supervising Scientist for the Alligator Rivers Region 

Woodside Offshore Petroleum 

The University of Western Australia 

Western Mining Corporation 
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CSIRO Division of Oceanography 

Mr Paul Harrington 

Australian Heritage Commission 

CSIRO Institute of Natural Resources and Environment 

North Coast Environment Council 

Australian Petroleum Exploration Association Limited 

Urban Development Institute of Australia 

The Australian National University 

Australian Council for Overseas Aid 

Tasmanian Conservation Trust 

University of Western Sydney, Hawkesbury 

Department of Housing and Urban Development 

Department of Industry, Technology and Regional Development 

University of Wyoming 

BHP Health Safety and Environmental Affairs 

The Electricity Trust of South Australia 

Roger Alsop Consulting 

Mr Eric M. Anderson 

West Australian Petroleum Pty Ltd 

Gladstone Port Authority 

Ms Sandra Welsman 

Environment Institute of Australia - National Office 

Australian Mining Industry Council 

Environment Institute of Australia - South Australian Division 

Federal Environmental Assessment Review Office - Canada 

National Association of Forest Industries 

Chamber of Manufactures of New South Wales 

State Forests of New South Wales 

United Scientists for Environmental Responsibility and Protection- South 

Australia 

CSIRO Division of Fisheries 

The Royal Australian Chemicals Institute 

Australian Chamber of Commerce and Industry 

Commonwealth Department of the Environment, Sport and Territories - 

Climate Change and Marine Branch 

Mr Dante Giana 

Western Australian Department of Resources Development 

Australian Chamber of Manufactures 

Law Institute of Victoria - Environmental Law Section 
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Municipality of North Sydney 

The Wilderness Society 

The Department of The Prime Minister and Cabinet - Office of Indigenous 
Affairs 

South Australian Chamber of Mines and Energy Inc. 

Commonwealth Environment Protection Agency - Waste Management and 

Pollution Avoidance Branch 

Environmental Defender's Office 

National Parks Association of NSW 

Commonwealth Department of Human Services and Health 

Commonwealth Department of Primary Industries and Energy 
Premier of Victoria 

Australian Conservation Foundation 

Yeppoon Environment Centre 

Australian Institute of Environmental Health - National Office 

Commonwealth Treasury, Foreign Investment Review Branch 
CRA Limited 

Australian Tourism Industry Association 

Victorian National Parks Association 

Environment Institute of Australia - Victorian Division 

Mr Tony Crossman 

Worksafe Australia 

Australian Institute of Environmental Health - Western Australian Division 
The Environment Centre of N.T. 

Commonwealth Department of the Environment, Sport and Territories - 
Strategic and Economic Analysis Branch 

Avertano Role, Australian National University 

Mr Page 
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APPENDIX C 

EXAMPLE SCHEDULE OF DESIGNATED DEVELOPMENTS 

For Determining the Jurisdiction of the Commonwealth 
Environmental Impact Assessment Process 

Appendix C provides an example of a schedule of designated developments which 
could be used to determine the jurisdiction of the Commonwealth environmental 
impact assessment legislation. 

The schedule is provide by way of illustration only and is not intended to be definitive 
or exhaustive. The schedule focuses on the jurisdiction of the Commonwealth over 
private sector developments. All Commonwealth activities not subject to State or 
Territory environmental impact assessment legislation will continue to he subject to 
the Commonwealth environmental impact assessment legislation. 

As the content of the schedule will be of great importance to all stakeholders its 
composition will be the subject of an extensive consultation before any schedule can be 
finalised. This will ensure that the schedule is accurately and properly focused. 

Draft Schedule 

The following activities will be designated developments for the purposes of the 
Commonwealth environmental impact assessment legislation. Any designated 
development must be referred to the Commonwealth Government for a decision as to 
whether assessment is required. 

An activity will be a designated development if that activity: 

• 	will impact upon any species or ecological community listed under Schedule 1 
or Schedule 2 of the Endangered Species Protection Act 1992 (Commonwealth); 

• 	is engaged in, at or near an area protected under international agreements listed 
in Schedule 4 of the Endangered Species Protection Act 1992 (Commonwealth); 

• 	is engaged in, at or near identified property within the meaning of section 3A of 
the World Heritage Properties Conservation Act 1984 (Comnionwealth); 

• 	is engaged in, at or near a site listed on the Register of the National Estate or the 
Interim List of the Register of the National Estate; 

• 	is engaged in, at or near a place protected by the terms of an international 
agreement to which Australia is a signatory; 

• 	is engaged in, at or near a terrestrial or marine area that is reserved, under a law 
of the Commonwealth, a State or a Territory, primarily for nature conservation 
purposes; 

• 	is engaged in, at or near a place protected from disturbance under a law of the 
Commonwealth, a State or a Territory; 
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will emit [x] tonnes or more of carbon dioxide, or [x] tonnes or more of carbon 
dioxide equivalent (methane, nitrous oxide or ozone) per annum; 

is engaged in, at or near an area designated for protection because of its high 
biodiversity. 
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